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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Davi d T.  Fl anagan,  I I I ,  Judge.   Rever sed.  

 

¶1 JON P.  WI LCOX,  J. ,  DAVI D T.  PROSSER,  J. ,  PATI ENCE 

DRAKE ROGGENSACK,  J. ,  and LOUI S B.  BUTLER JR. ,  J.    Thi s case i s 

bef or e t he cour t  on a mot i on t o bypass,  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 60 ( 2001- 02) . 1  I t  r epr esent s a 

consol i dat i on of  f i ve separ at e act i ons seeki ng j udi c i al  r evi ew 

of  a f i nal  deci s i on and or der  of  t he Publ i c Ser vi ce Commi ssi on 

( PSC)  t hat  i ssued a Cer t i f i cat e of  Publ i c Conveni ence and 

Necessi t y ( CPCN)  t o Wi sconsi n El ect r i c Cor por at i on ( WEC) 2 f or  t he 

const r uct i on of  t wo l ar ge super - cr i t i cal ,  coal - f i r ed el ect r i c 

power  pl ant s on t he shor e of  Lake Mi chi gan i n t he Ci t y of  Oak 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se i ndi cat ed.    

2 WEC owns Wi sconsi n El ect r i c Power  Company ( WEPCO) ,  anot her  
par t y i n t hi s sui t .   I n t hi s opi ni on,  we r ef er  t o bot h 
i nt er changeabl y.    
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Cr eek.   The Dane Count y Ci r cui t  Cour t ,  Davi d T.  Fl anagan,  I I I ,  

Judge,  vacat ed t he PSC' s or der  and r emanded f or  f ur t her  

pr oceedi ngs.   Speci f i cal l y,  t he c i r cui t  cour t  concl uded t hat  t he 

PSC er r ed i n det er mi ni ng t hat  WEC' s appl i cat i on was compl et e and 

t hat  t he PSC er r ed i n commenci ng t he CPCN appr oval  pr ocess based 

on t hat  appl i cat i on.   Addi t i onal l y,  t he c i r cui t  cour t  concl uded 

t hat  t he PSC er r oneousl y i ssued i t s or der  because t he PSC di d 

not  compl y wi t h an assor t ment  of  st at ut es gover ni ng t he gr ant i ng 

of  CPCNs.   Fi nal l y,  t he cour t  vacat ed t he PSC' s modi f i cat i on of  

a mi t i gat i on payment  agr eement  bet ween t he Ci t y of  Oak Cr eek and 

WEC.    

¶2 Var i ous par t i es seek r evi ew of  t he c i r cui t  cour t ' s 

deci s i on.   We r ever se t he or der  of  t he c i r cui t  cour t  and uphol d 

t he PSC' s f i nal  deci s i on and or der  i n al l  r espect s.    

¶3 We begi n our  di scussi on by expl ai ni ng t he hi st or i cal  

r ol e of  t he PSC and set t i ng f or t h t he f act ual  backgr ound and 

pr ocedur al  post ur e of  t hi s case.   We t hen syst emat i cal l y addr ess 

t he i ssues pr esent ed by t he par t i es i n an anal ysi s di v i ded i nt o 

t hr ee pr i nci pal  sect i ons.   Due t o t he compl exi t y of  t hi s case,  

we set  f or t h t he f ol l owi ng t abl e of  cont ent s t o ai d t he r eader : 3   

Tabl e of  Cont ent s 

I .  The Publ i c Ser vi ce Commi ssi on     ¶4 

I I .  Fact ual  Backgr ound/ Pr ocedur al  Post ur e   ¶11 

I I I .  St andar d of  Revi ew       ¶35 

                                                 
3 At t ached at  t he end of  t hi s opi ni on i s an appendi x 

compi l i ng t he r el evant  t er ms and acr onyms ut i l i zed i n t hi s  
opi ni on.     
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I V.  Anal ysi s         ¶47 

A.  Compl et eness of  CPCN Appl i cat i on    ¶48 

B.  I ssuance of  t he CPCN      ¶98 

1.  Wi sconsi n' s Ener gy Pr i or i t i es Law   ¶98 

2.  The Pl ant  Si t i ng Law     ¶135 

 a.  Reasonabl e Needs/ Publ i c I nt er est   ¶141 

 b.  Adver se I mpact  on Envi r onment al  Val ues ¶163 

c.  Ef f ect  on Whol esal e Compet i t i on  ¶169 

d.  Common Syst ems Appr oval     ¶182 

3.  Envi r onment al  I mpact  St at ement    ¶187 

4.  Condi t i onal  I ssuance of  CPCN    ¶227 

C.  Mi t i gat i on Payment s       ¶263 

V.  Concl usi on        ¶281 

I .  THE PUBLI C SERVI CE COMMI SSI ON 

¶4 As we eval uat e t he PSC' s act i on i n t hi s mat t er ,  we 

f i nd i t  hel pf ul  t o consi der  t he hi st or i cal  r ol e of  t he PSC.   

Wi sconsi n' s pr ogr essi ve r oot s made t hi s st at e a l eader  i n t he 

t r end t owar d i ncr eased ut i l i t y  r egul at i on at  t he dawn of  t he 

t went i et h cent ur y.   Under  Gover nor  Rober t  M.  La Fol l et t e,  t hi s 

st at e became known f or  pr ogr essi ve r ef or ms.   Paul  D.  Car r i ngt on 

& Er i ca Ki ng,  Law and t he Wi sconsi n I dea,  47 J.  Legal  Educ.  297,  

299,  314 ( 1997) .   One of  t he mai n f eat ur es of  La Fol l et t e' s 

" Wi sconsi n I dea"  was t he r egul at i on of  r ai l r oads and ot her  

publ i c ut i l i t i es.   I d.    
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¶5 I n 1905 Wi sconsi n cr eat ed t he Rai l r oad Commi ssi on and 

char ged i t  wi t h t he dut y of  r egul at i ng r ai l r oad r at es. 4  To t hi s 

end,  t he Rai l r oad Commi ssi on had t he power  t o " f i x  and or der "  

r at es i t  det er mi ned t o be " j ust  and r easonabl e"  i f  i t  f ound a 

r ai l r oad' s pr act i ces " unr easonabl e"  or  i t s ser vi ce " i nadequat e. "   

Wi s.  St at .  ch.  87,  § 1797- 12 ( 1911) .    

¶6 Two year s l at er ,  t he l egi s l at ur e subst ant i al l y  

expanded t he Rai l r oad Commi ssi on' s power . 5  Fi r st ,  t he Rai l r oad 

Commi ssi on was gi ven t he power  t o r egul at e al l  " publ i c  

ut i l i t [ i es] , "  i ncl udi ng compani es pr ovi di ng t el ephone ser vi ce,  

heat ,  l i ght ,  wat er ,  or  power  t o t he publ i c.   Wi s.  St at .  ch.  87,  

§ 1797m- 1( 1)  ( 1911) .   The Commi ssi on' s power  was ver y br oadl y 

def i ned:   " The r ai l r oad commi ssi on of  Wi sconsi n i s vest ed wi t h 

power  and j ur i sdi ct i on t o super vi se and r egul at e ever y publ i c 

ut i l i t y  i n t hi s st at e and t o do al l  t hi ngs necessar y and 

conveni ent  i n t he exer ci se of  such power  and j ur i sdi ct i on. "   

                                                 
4 See ch.  62,  Laws of  1905.   The Rai l r oad Commi ssi on was 

compr i sed of  t hr ee commi ssi oner s,  as i s t he PSC t oday.   
Wi s.  St at .  ch.  87,  § 1797( 1)  ( 1911) .   The Act  r equi r ed ever y 
r ai l r oad t o " f ur ni sh r easonabl y adequat e ser vi ce, "  
Wi s.  St at .  ch.  87,  § 1797( 3)  ( 1911) ,  as cur r ent  l aw r equi r es of  
al l  publ i c ut i l i t i es.   Cf .  Wi s.  St at .  § 196. 03( 1) .    

5 Chapt er  499,  Laws of  1907.   One of  t he pr i nci pal  dr af t er s 
of  t he l aw was Pr of essor  Eugene Gi l mor e of  t he Uni ver si t y of  
Wi sconsi n Law School  who cel ebr at ed t he bi l l ' s  passage by 
pr ocl ai mi ng i t  " t he consummat i on of  t he movement  t owar ds a mor e 
ef f ect i ve cont r ol  of  publ i c ser vi ce compani es. "   Paul  D.  
Car r i ngt on & Er i ca Ki ng,  Law and t he Wi sconsi n I dea,  47 J.  Legal  
Educ.  297,  325- 26 ( 1997) .   Gi l mor e hoped t hat  t he l aw woul d spur  
pr i vat el y owned ut i l i t i es wi t h monopol i es t o pr ovi de bet t er  
ser vi ce.   I d.  
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Wi s.  St at .  ch.  87,  § 1797m- 2 ( 1911)  ( emphasi s added) .   Ever y 

publ i c ut i l i t y  was r equi r ed t o f ur ni sh " r easonabl y adequat e 

ser vi ce. "   Wi s.  St at .  ch.  87,  § 1797m- 3 ( 1911) . 6  

¶7 I n Wi s.  St at .  ch.  87,  § 1797m- 60( 2)  ( 1911) ,  t he 

l egi s l at ur e r ei t er at ed t hat  i f  t he Commi ssi on det er mi ned t hat  

any " ser vi ce i s i nadequat e or  t hat  any ser vi ce whi ch can 

r easonabl y be demanded cannot  be obt ai ned,  t he commi ssi on shal l  

det er mi ne and decl ar e and by or der  f i x  r easonabl e .  .  .  ser vi ce 

t o be f ur ni shed .  .  .  i n t he f ut ur e .  .  .  . " 7  

¶8 I n 1931 t he l egi s l at ur e f aced a cr i s i s caused by t he 

conf l uence of  t he Gr eat  Depr essi on and t he " el ect r i f i cat i on"  of  

Wi sconsi n f ar ms.   Paul  W.  Gl ad,  The Hi st or y of  Wi sconsi n Vol ume 

                                                 
6 The pr i mar y dut i es of  t he Rai l r oad Commi ssi on wer e set  out  

i n Wi s.  St at .  ch.  87,  § 1797m- 46( 2)  ( 1911) :  

I f  [ t he Commi ssi on f i nds]  any  .  .  .  ser vi ce 
compl ai ned of  i s   .  .  .  i nsuf f i c i ent  .  .  .  or  i f  i t  be 
f ound t hat  any ser vi ce i s  i nadequat e or  t hat  any 
r easonabl e ser vi ce cannot  be obt ai ned,  t he commi ssi on 
shal l  have power  t o subst i t ut e t her ef or  such ot her  
r egul at i ons,  measur ement s,  pr act i ces,  ser vi ce or  act s 
and t o make such or der  r espect i ng,  and such changes i n 
such r egul at i ons,  measur ement s,  pr act i ces,  ser vi ce or  
act s as shal l  be j ust  and r easonabl e.  

7 One comment at or  not ed t hat  because of  t hi s l egi s l at i on,  
" [ c] r edi t  f or  t he f i r st  devel opment  of  t he publ i c ser vi ce 
commi ssi on t ype of  cont r ol  i s  shar ed j oi nt l y by Wi sconsi n and 
New Yor k. "   Wi l l i am E.  Mosher  & Fi nl a G.  Cr awf or d,  Publ i c 
Ut i l i t y  Regul at i on at  22 ( Har per  & Br os.  1933) .   Bet ween 1907 
and 1914,  27 ot her  st at es f ol l owed Wi sconsi n' s l ead,  and near l y 
ever y st at e had a publ i c ser vi ce commi ssi on by 1920.   Rober t  L.  
Swar t wout ,  Cur r ent  Ut i l i t y  Regul at or y Pr act i ce f r om a Hi st or i cal  
Per spect i ve,  32 Nat .  Res.  J.  289,  301 ( 1992) .   Most  of  t he l aws 
aut hor i z i ng publ i c ser vi ce commi ssi ons i n ot her  st at es ar e 
model ed on Wi sconsi n' s l aw.   I d.     
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V:   War ,  a New Er a,  and Depr essi on,  1914- 1940 at  382 ( St at e 

Hi st or i cal  Soci et y of  Wi sconsi n,  1990) .   The l egi s l at ur e 

r esponded by br oadeni ng t he Commi ssi on' s r at emaki ng aut hor i t y 

and r enami ng i t  t he " Publ i c Ser vi ce Commi ssi on of  Wi sconsi n. "   

§ 2,  ch.  183,  Laws of  1931;  Wi s.  St at .  § 195. 01( 9)  ( 1931) .   The 

new PSC r et ai ned t he aut hor i t y  of  t he Rai l r oad Commi ssi on t o 

r equi r e ut i l i t i es t o upgr ade i nadequat e ser vi ce.   

Wi s.  St at .  § 196. 37( 2)  ( 1931) .    

¶9 The l egi s l at ur e al so gave t he PSC t he aut hor i t y t o 

i ssue " condi t i onal ,  t empor ar y,  emer gency and suppl ement al  

or der s. "   Wi s.  St at .  § 196. 395 ( 1931) .   Lat er ,  t hi s cour t  

const r ued t hi s  aut hor i zat i on t o i ncl ude t he power  t o set  

t empor ar y and emer gency r at es under  cer t ai n c i r cumst ances.   See,  

e. g. ,  Fr i ends of  t he Ear t h v.  PSC,  78 Wi s.  2d 388,  401,  254 

N. W. 2d 299 ( 1977) .  

¶10 I n 1977 some of  t he PSC' s auxi l i ar y f unct i ons r el at ed 

t o t r anspor t at i on r egul at i on wer e assi gned t o ot her  agenci es,  

maki ng t he PSC' s pr i mar y f ocus t he r egul at i on of  publ i c 

ut i l i t i es. 8  Today,  100 year s af t er  t he est abl i shment  of  t he 

Rai l r oad Commi ss i on,  t he PSC r et ai ns much of  t he f or m and 

aut hor i t y of  t he or i gi nal  Commi ssi on,  especi al l y t he power  t o 

" make any j ust  and r easonabl e or der "  t o ensur e t hat  ut i l i t i es 

pr ovi de adequat e ser vi ce.   Wi s.  St at .  § 196. 37( 2) .  

I I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

                                                 
8 See § 1291m,  ch.  29,  Laws of  1977 ( cr eat i ng Chapt er  189,  

aut hor i z i ng t he Tr anspor t at i on Commi ssi on) .    
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¶11 Wi sconsi n ut i l i t i es must  pr ovi de " r easonabl y adequat e 

ser vi ce and f aci l i t i es"  t o t he publ i c.   Wi s.  St at .  § 196. 03( 1) .   

The PSC must  det er mi ne whet her  a ut i l i t y  i s  pr ovi di ng 

" r easonabl y adequat e ser vi ce"  and may make " any j ust  and 

r easonabl e or der "  t o cor r ect  t he pr obl em.   

Wi s.  St at .  § 196. 37( 1) - ( 3) ;  Weyauwega Tel .  Co.  v.  PSC,  14 

Wi s.  2d 536,  550 n. 5,  111 N. W. 2d 559 ( 1961) . 9   

¶12 To ensur e t hat  i t  sat i sf i es t hi s st at ut or y 

r equi r ement ,  an el ect r i c ut i l i t y  must  pl an ahead.   Due t o t he 

l ong l ead t i me associ at ed wi t h const r uct i ng new power  gener at i on 

f aci l i t i es,  t he PSC r ecommends pl anni ng at  l east  f i ve year s i nt o 

t he f ut ur e.   I n t he l at e 1990s,  shar pl y i ncr eased ener gy demands 

l ed bot h WEC and r egul at or y agenci es t o i dent i f y  " a need f or  new 

basel oad [ power ]  gener at i on af t er  2007. "   WEC det er mi ned t hat  

i t s peak cust omer  demand woul d gr ow f r om a peak r at e of  5764 

megawat t s ( MW)  i n 2002 t o 7612 MW i n 2011——an annual  gr owt h r at e 

of  2. 9 per cent .    

¶13 WEC subsequent l y det er mi ned t hat  i t  coul d not  sat i sf y  

t hi s need wi t hout  a " subst ant i al  i ncr ease i n el ect r i c gener at i on 

r esour ces. "   Accor di ngl y,  i t  desi gned a pl an st y l ed " Power  t he 

Fut ur e"  ( PTF) .   WEC pl anned t o i mpl ement  PTF i n t wo st ages.   I n 

t he f i r st  st age,  ( PTF- I ) ,  WEC pr oposed t o const r uct  t wo 545 MW 

gas- f uel ed uni t s at  i t s  s i t e i n Por t  Washi ngt on,  Wi sconsi n.   I n 

                                                 
9  I n t hi s opi ni on,  we need not  at t empt  t o f ul l y  def i ne t he 

phr ase " r easonabl y adequat e ser vi ce"  or  del i neat e i t s scope.   I t  
seems pl ai n enough t hat  t o pr ovi de " r easonabl y adequat e 
ser vi ce, "  an el ect r i c ut i l i t y  must  amass and mai nt ai n t he 
capaci t y t o pr ovi de r el i abl e el ect r i c ser vi ce t o i t s cust omer s.    
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t he second st age,  ( PTF- I I ) ,  WEC pr oposed t o const r uct  t hr ee 

coal - f i r ed uni t s ( t wo 615 MW uni t s and one 600 MW uni t ) ,  

descr i bed as i t s El m Road Gener at i ng St at i on ( ERGS) ,  near  i t s 

exi st i ng f aci l i t y  i n Oak Cr eek,  Wi sconsi n. 10  WEC f i l ed a 

combi ned CPCN appl i cat i on f or  bot h phases of  PTF on Januar y 31,  

2002. 11    

¶14 WEC' s f i l i ng t r i gger ed sever al  st at ut or y t i me 

deadl i nes and subst ant i ve r equi r ement s r el at i ng t o t he PSC' s 

r evi ew of  CPCN appl i cat i ons.   Wi t hi n 30 days of  such a f i l i ng,  

t he PSC must  det er mi ne whet her  an appl i cat i on i s " compl et e. "   

Wi s.  St at .  § 196. 491( 3) ( a) 2.   Essent i al l y ,  t he PSC must  

det er mi ne whet her  an appl i cat i on cont ai ns al l  t he i nf or mat i on 

r equi r ed i n Wi s.  Admi n.  Code § PSC 111. 53 ( June,  2000) 12( " CPCN 

appl i cat i ons f or  l ar ge el ect r i c gener at i ng f aci l i t i es. " ) .    

¶15 Af t er  i t  det er mi nes t hat  an appl i cat i on i s " compl et e, "  

t he PSC has 180 days t o appr ove or  r ej ect  t he appl i cat i on.   

Wi s.  St at .  § 196. 491( 3) ( g) .   The PSC may pet i t i on t he Dane 

                                                 
10 WEC' s PTF- I I  appl i cat i on pr oposed t wo Super - Cr i t i cal  

Pul ver i zed Coal  ( SCPC)  el ect r i c gener at i ng uni t s one I nt egr at ed 
Gasol i ne Combi ned- Cycl e ( I GCC)  uni t .    

11 Af t er  submi t t i ng t hi s appl i cat i on t o t he PSC,  WEC 
negot i at ed an agr eement  wi t h t he PTF- I I  host  muni ci pal i t y,  t he 
Ci t y of  Oak Cr eek,  under  whi ch WEC woul d make mi t i gat i on 
payment s t o of f set  t he i mpact s of  t he pr oj ect  on t he Ci t y.   Wi t h 
cer t ai n mi nor  except i ons,  t he par t i es agr eed t hat  t he agr eement  
woul d " not  [ become]  ef f ect i ve unt i l ,  and [ woul d become 
ef f ect i ve]  onl y so l ong as,  t he PSCW i ssues t he CPCN f or  t he New 
Faci l i t i es i n t he Ci t y .  .  .  . "    

12 Al l  subsequent  r ef er ences t o Wi s.  Admi n.  Code § PSC 111 
ar e t o t he June 2000 ver si on unl ess ot her wi se i ndi cat ed.    
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Count y Ci r cui t  Cour t  t o ext end t hat  deadl i ne by an addi t i onal  

180 days.   I d.   I f  t he PSC does not  act  wi t hi n t hat  t i me l i mi t ,  

t he CPCN i s i ssued by oper at i on of  l aw.   I d.    

¶16 Dur i ng t he r evi ew per i od,  t he PSC must  compl y wi t h al l  

of  t he r equi r ement s expr essed i n Wi s.  St at .  § 196. 491( 3) ( d) ,  

known as t he Pl ant  Si t i ng Law,  and must  make cer t ai n expr ess 

f i ndi ngs r egar di ng a pr oj ect .   For  exampl e,  t he PSC must  f i nd 

t hat  a pr oposed f aci l i t y  " sat i sf i es t he r easonabl e needs of  t he 

publ i c f or  an adequat e suppl y of  el ect r i c ener gy, " 13 t hat  " t he 

desi gn .  .  .  i s  i n t he publ i c i nt er est , " 14 t hat  " [ t ] he pr oposed 

f aci l i t y  wi l l  not  have undue adver se i mpact  

on .  .  .  envi r onment al  val ues, " 15 and t hat  " [ t ] he pr oposed 

f aci l i t y  wi l l  not  have a mat er i al  adver se i mpact  on compet i t i on 

i n t he r el evant  whol esal e el ect r i c ser vi ce mar ket . " 16  I t s  

appr oval  deci s i on must  al so t ake t he l egi s l at i ve pol i cy embodi ed 

i n Wi sconsi n' s Ener gy Pr i or i t i es Law ( EPL)  i nt o account .   

Wi s.  St at .  § 1. 12( 4) .   See al so Wi s.  St at .  § 196. 025( 1) .    

¶17 Si mul t aneousl y,  t he PSC must  pr epar e an Envi r onment al  

I mpact  St at ement  ( EI S)  pur suant  t o Wi s.  St at .  § 1. 11( 2)  and Wi s.  

                                                 
13 Wi s.  St at .  § 196. 491( 3) ( d) 2.  

14 Wi s.  St at .  § 196. 491( 3) ( d) 3.   I n maki ng t hi s 
det er mi nat i on,  t he PSC must  consi der  a var i et y of  f act or s,  
i ncl udi ng " al t er nat i ve sour ces of  suppl y,  al t er nat i ve l ocat i ons 
or  r out es,  i ndi v i dual  har dshi ps,  engi neer i ng,  economi c,  saf et y,  
r el i abi l i t y  and envi r onment al  f act or s .  .  .  . "   I d.  

15 Wi s.  St at .  § 196. 491( 3) ( d) 4.  

16 Wi s.  St at .  § 196. 491( 3) ( d) 7.  
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Admi n.  Code § PSC 4. 30 ( June,  2000) . 17  Gener al l y,  an EI S must  

" i nf or m t he [ PSC]  and t he publ i c of  s i gni f i cant  envi r onment al  

i mpact s of  a pr oposed act i on and i t s al t er nat i ves,  and 

r easonabl e met hods of  avoi di ng or  mi ni mi zi ng adver se 

envi r onment al  ef f ect s. "   Wi s.  Admi n.  Code § PSC 4. 30( 1) ( a) .   The 

PSC may pr epar e t he EI S i n conj unct i on wi t h t he Depar t ment  of  

Nat ur al  Resour ces ( DNR) .   See Wi s.  Admi n.  Code § 4. 60( 3) .  

¶18 Af t er  under t aki ng t hi s anal ysi s,  t he PSC may 

ul t i mat el y i ssue a CPCN aut hor i z i ng t he appl i cant  t o const r uct  

t he f aci l i t y .  

¶19 I n t hi s case,  t he PSC spl i t  WEC' s appl i cat i on i nt o t wo 

par t s,  one cover i ng PTF- I  and t he ot her  cover i ng PTF- I I .   Onl y 

WEC' s PTF- I I  appl i cat i on i s bef or e us. 18  Sever al  t i mes,  t he PSC 

asked WEC t o submi t  addi t i onal  i nf or mat i on.   Fi nal l y,  on 

November  15,  2002,  t he PSC det er mi ned t hat  t he PTF- I I  

appl i cat i on was compl et e.   Cl ean Wi sconsi n,  I nc.  and S. C.  

Johnson & Son,  I nc.  chal l enged t he PSC' s i nt er i m or der  decl ar i ng 

WEC' s appl i cat i on t o be compl et e.   The PSC i ssued an or der  on 

Apr i l  18,  2003,  r ej ect i ng t he chal l enge and r ef usi ng t o r eopen 

i t s det er mi nat i on.    

                                                 
17 Al l  subsequent  r ef er ences t o Wi s.  Admi n.  Code § PSC 4 ar e 

t o t he June 2000 ver si on unl ess ot her wi se i ndi cat ed.  

18 Af t er  WEC made sever al  addi t i onal  PTF- I  f i l i ngs at  t he 
PSC' s r equest ,  t he PSC deemed t he PTF- I  appl i cat i on compl et e on 
Apr i l  25,  2002.   On December  20,  2002,  t he PSC mai l ed i t s f i nal  
deci s i on and or der  condi t i onal l y appr ovi ng t he CPCN appl i cat i on 
f or  PTF- I .   That  deci s i on i s not  bef or e us.    
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¶20 The PSC' s " compl et eness"  det er mi nat i on t r i gger ed t he 

st at ut or y pr ovi s i on r equi r i ng t he PSC t o i ssue i t s f i nal  

j udgment  on t he appl i cat i on wi t hi n 180 days.   

Wi s.  St at .  § 196. 491( 3) ( g) .   Event ual l y,  t he PSC exer ci sed i t s 

opt i on t o pet i t i on t he Dane Count y Ci r cui t  Cour t  f or  a 180- day 

ext ensi on t o t hi s t i me per i od.   See i d.   The ci r cui t  cour t  

gr ant ed t he ext ensi on on Apr i l  29,  2003.   Accor di ngl y,  t he PSC 

had unt i l  November  10,  2003,  ( 360 days af t er  t he November  15,  

2002 compl et eness det er mi nat i on)  t o make i t s f i nal  deci s i on.    

¶21 Dur i ng t he PSC' s eval uat i on,  Cal pi ne Cor por at i on 

( Cal pi ne)  ent er ed t he case i n opposi t i on t o t he pr oj ect ,  ar gui ng 

t hat  i t  coul d meet  WEC' s power  gener at i on needs mor e 

economi cal l y t han WEC' s pr oposal .   S. C.  Johnson & Son al so 

i nt er vened,  al l egi ng t hat  t he WEC pr oposal  was not  i n t he publ i c 

i nt er est  and was not  t he l east  cost  al t er nat i ve.    

¶22 The PSC mai l ed i t s f i nal  deci s i on on November  10,  

2003.   The PSC made 14 f i ndi ngs of  f act ,  i ncl udi ng t he 

f ol l owi ng:  

1.  Ener gy conser vat i on,  r enewabl e r esour ces,  or  
ot her  ener gy pr i or i t i es l i s t ed i n Wi s.  St at .  §§ 1. 12 
and 196. 025,  or  t hei r  combi nat i on,  ar e not  cost -
ef f ect i ve or  t echni cal l y f easi bl e al t er nat i ves t o t he 
pr oj ect s pr oposed i n t hi s docket .  

.  .  .  .   

3.  Par t  I I  of  PTF .  .  .  sat i sf i es t he 
r easonabl e needs of  t he publ i c f or  an adequat e suppl y 
of  el ect r i c ener gy.  

4.  The publ i c conveni ence and necessi t y r equi r e 
WEC t o const r uct  t he t wo [ 615 MW]  uni t s,  subj ect  t o 
t he condi t i ons speci f i ed i n t hi s f i nal  deci s i on.    
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5.  The t wo [ 615 MW]  uni t s ar e r easonabl e and i n 
t he publ i c i nt er est  af t er  consi der i ng al t er nat i ve 
sour ces of  suppl y,  i ndi v i dual  har dshi ps,  engi neer i ng,  
economi c,  saf et y,  r el i abi l i t y ,  and envi r onment al  
f act or s.   The [ 600 MW]  uni t  does not  meet  t hi s 
st andar d.  

.  .  .  .   

7.  The t wo [ 615 MW]  uni t s wi l l  not  have undue 
adver se i mpact  on ot her  envi r onment al  val ues.  

.  .  .  .   

9.  The t wo [ 615 MW]  uni t s wi l l  not  have a 
mat er i al  adver se i mpact  on compet i t i on i n t he 
Wi sconsi n Upper  Mi chi gan Syst em ( WUMS)  whol esal e 
el ect r i c ser vi ce mar ket .  

.  .  .  .   

12.  The condi t i ons at t ached t o t he CPCN f or  t he 
t wo [ 615 MW]  uni t s,  as descr i bed i n t hi s  Fi nal  
Deci s i on,  ar e r easonabl e.  

¶23 The PSC' s deci s i on concl uded:   " W. E.  Power  

LLC .  .  .  may commence const r uct i on of  t wo 615 MW Super - Cr i t i cal  

Pul ver i zed Coal  ( SCPC)  el ect r i c gener at i ng uni t s,  as descr i bed 

i n WEC' s pr oj ect  appl i cat i on .  .  .  . "   However ,  t he PSC l i st ed 

26 condi t i ons and i nst r uct i ons r el evant  t o i t s CPCN appr oval ,  

i ncl udi ng t he f ol l owi ng:  

1.  W. E.  Power  LLC and i t s subsi di ar i es may 
const r uct  [ t he t wo 615 MW uni t s]  .  .  .  subj ect  t o t he 
condi t i ons speci f i ed i n t hi s Fi nal  Deci s i on.   Al t hough 
t he appl i cat i on t o const r uct  [ t he 600 MW uni t ]  i s  
deni ed,  W. E.  Power  LLC and i t s subsi di ar i es may 
const r uct  common f aci l i t i es wi t h t he [ 615 MW]  uni t s t o 
accommodat e up t o 3000 MW of  gener at i on at  t hi s s i t e.  

.  .  .  .   

26.  Thi s Fi nal  Deci s i on t akes ef f ect  on t he day 
af t er  i t  i s  mai l ed.   The CPCN f or  t he ERGS f aci l i t y  
onl y t akes ef f ect  when t he DNR i ssues al l  per mi t s and 
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appr oval s t hat  i t  i dent i f i ed,  pur suant  t o 
Wi s.  St at .  § 196. 491( 3) ( a) 3. a. ,  as bei ng r equi r ed 
pr i or  t o const r uct i on of  t he f aci l i t y .  

¶24 I n a spl i t  deci s i on,  t he PSC al so or der ed WEC t o 

r educe t he amount  of  i t s  mi t i gat i on payment  t o t he host  

muni ci pal i t y,  Oak Cr eek,  i n l i ght  of  i ncr eased shar ed r evenue 

payment s t hat  wer e avai l abl e t o Oak Cr eek under  2003 Wi s.  Act  

31.   See gener al l y Wi s.  St at .  § 79. 04.    

¶25 S. C.  Johnson & Son,  j oi ned by Cl ean Wi sconsi n 

( her ei naf t er  col l ect i vel y r ef er r ed t o as Cl ean Wi sconsi n) ,  

Cal pi ne,  and Oak Cr eek sought  r evi ew of  t he PSC' s deci s i on i n 

t he Ci r cui t  Cour t  f or  Dane Count y,  pur suant  t o 

Wi s.  St at .  § 227. 52. 19  The ci r cui t  cour t  consol i dat ed t he 

act i ons and i ssued an or der  dat ed November  29,  2004,  vacat i ng 

t he PSC' s or der .  

¶26 I n i t s or der ,  t he cour t  addr essed var i ous poi nt s of  

al l eged er r or  i n t he PSC' s deci s i on. 20  Fi r st ,  t he cour t  

concl uded t hat  t he PSC er r ed when i t  deemed WEC' s CPCN 

appl i cat i on " compl et e. "   The cour t  gave t hr ee r easons f or  t hi s 

concl usi on:   1)  t he appl i cat i on di d not  cont ai n at  l east  t wo 

                                                 
19 " Admi ni st r at i ve deci s i ons whi ch adver sel y af f ect  t he 

subst ant i al  i nt er est s of  any per son,  whet her  by act i on or  
i nact i on,  whet her  af f i r mat i ve or  negat i ve i n f or m,  ar e subj ect  
t o r evi ew as pr ovi ded i n t hi s chapt er  .  .  .  . "   
Wi s.  St at .  § 227. 52.  

20 We ar e cogni zant  t hat  " t he f ocus of  our  r evi ew i s t he 
PSC' s Or der  .  .  .  ,  not  t he c i r cui t  cour t ' s  deci s i on. "   
Responsi bl e Use of  Rur al  and Agr i cul t ur al  Land ( RURAL)  v.  PSC,  
2000 WI  129,  ¶20,  239 Wi s.  2d 660,  619 N. W. 2d 888.   However ,  t he 
c i r cui t ' s  cour t ' s  or der  f r ames many of  t he par t i es '  ar gument s i n 
t hi s cour t ,  and so we r eci t e t he cour t ' s  concl usi ons.  
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pr oposed " s i t es, "  pur suant  t o Wi s.  St at .  § 196. 491( 3) ( d) 3.  and 

Wi s.  Admi n.  Code § PSC 111. 53( 1) ( e) ;  2)  t he appl i cat i on di d not  

cont ai n t he r egul at or y appr oval s r equi r ed by Wi s.  Admi n.  Code 

§ PSC 111. 53( 1) ( f ) 1. ;  and 3)  t he appl i cat i on di d not  cont ai n 

cer t ai n i nf or mat i on about  t r ansmi ssi on l i ne f aci l i t i es r equi r ed 

by Wi s.  Admi n.  Code § PSC 111. 53( 1) ( f ) 4.    

¶27 Second,  al t hough i t  appr oved par t s of  t he PSC' s or der  

i ssui ng t he CPCN,  t he c i r cui t  cour t  ul t i mat el y det er mi ned t hat  

t he PSC er r oneousl y appr oved WEC' s CPCN appl i cat i on.   The cour t  

r eached t he f ol l owi ng concl usi ons i n t hi s r egar d:   1)  The PSC 

pr oper l y det er mi ned t hat  t her e was a r easonabl e need f or  t he 

power  t o be pr oduced by t he pr oj ect ;  2)  t he PSC' s comput er  

model i ng syst em appr opr i at el y exami ned t he ef f ect s of  t he 

pr oj ect ;  3)  t he PSC di d not  suf f i c i ent l y consi der  t he necessi t y  

f or  associ at ed power  t r ansmi ssi on f aci l i t i es " i nt egr al  and 

necessar y t o t he pl anned gener at i on pl ant " ;  4)  t he PSC di d not  

adher e t o Wi sconsi n' s Ener gy Pr i or i t y Law;  5)  t he PSC i mpr oper l y 

aut hor i zed WEC t o const r uct  cer t ai n " common syst ems"  t hat  woul d 

be used bot h by t he appr oved gener at i on equi pment  and,  

pot ent i al l y ,  by f ut ur e gener at i on equi pment ;  and 6)  t he PSC 

appr oved t he CPCN bef or e t he appl i cant  had r ecei ved al l  

appl i cabl e DNR per mi t s,  i n v i ol at i on of  

Wi s.  St at .  § 196. 491( 3) ( e) .    

¶28 Thi r d,  t he cour t  hel d t hat  t he EI S,  pr epar ed by t he 

combi ned ef f or t s of  t he PSC and t he DNR,  sat i sf i ed t he 

r equi r ement s i n Wi s.  St at .  § 1. 11( 2) ( c) .    
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¶29 Four t h,  t he cour t  hel d t hat  t he PSC' s f i ndi ng t hat  

" t he pr oposed f aci l i t y  wi l l  not  have a mat er i al  adver se i mpact  

on compet i t i on i n t he r el evant  whol esal e el ect r i c ser vi ce 

mar ket , "  see Wi s.  St at .  § 196. 491( 3) ( d) 7. ,  was not  er r oneous.  

¶30 Fi f t h,  t he cour t  hel d t hat  t he PSC had no aut hor i t y t o 

modi f y t he mi t i gat i on agr eement  bet ween WEC and Oak Cr eek;  t he 

PSC' s aut hor i t y,  t he cour t  st at ed,  i s l i mi t ed t o s i mpl y 

appr ovi ng or  r ej ect i ng such agr eement s.   

¶31 Var i ous par t i es pet i t i oned f or  r evi ew of  t he c i r cui t  

cour t ' s  deci s i on,  and we gr ant ed WEC and PSC' s mot i on t o bypass 

t he cour t  of  appeal s.   We summar i ze t he par t i es '  r espect i ve 

ar gument s on appeal  as f ol l ows.   Cl ean Wi sconsi n chal l enges t he 

PSC' s i ni t i al  det er mi nat i on t hat  WEC' s CPCN appl i cat i on was 

compl et e.   Cl ean Wi sconsi n and Cal pi ne al so r ai se var i ous 

chal l enges t o t he PSC' s i ssuance of  t he CPCN.   Fi nal l y,  t he Ci t y  

of  Oak Cr eek chal l enges t he PSC' s deci s i on t o r educe mi t i gat i on 

payment s t hat  WEC agr eed t o pay i n exchange f or  Oak Cr eek 

agr eei ng t o host  t he pr oposed pl ant s.    

¶32 Af t er  consi der i ng t hese ar gument s,  we hol d as f ol l ows.   

Fi r st ,  we uphol d t he PSC' s det er mi nat i on t hat  WEC' s appl i cat i on 

was " compl et e. "   I n r eachi ng t hi s concl usi on,  we hol d:   t hat  t he 

PSC' s det er mi nat i on of  compl et eness i s j udi c i al l y  r evi ewabl e;  

t hat  t he PSC r easonabl y concl uded t hat  WEC' s appl i cat i on 

cont ai ned t wo di st i nct  s i t e al t er nat i ves;  t hat  WEC' s appl i cat i on 

cont ai ned al l  necessar y i nf or mat i on r el at i ng t o DNR per mi t s;  and 

t hat  WEC' s appl i cat i on cont ai ned al l  necessar y i nf or mat i on 

r el at i ng t o t r ansmi ssi on l i ne agr eement s.  
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¶33 Second,  we concl ude t hat  t he PSC' s appr oval  of  WEC' s 

CPCN appl i cat i on was not  cont r ar y t o l aw or  unr easonabl e.   When 

i t  appr oves an appl i cat i on f or  a power - gener at i ng f aci l i t y  l i ke 

t he one WEC pr oposed,  t he PSC must  i nt er pr et ,  har moni ze,  and 

appl y t he pr ovi s i ons of  Wi sconsi n' s Ener gy Pr i or i t y Law 

( Wi s.  St at .  § 1. 12( 4) ) , 21 t he Pl ant  Si t i ng Law 

( Wi s.  St at .  § 196. 491( 3) ( d) ) , 22 and t he Wi sconsi n Envi r onment al  

Pol i cy Act  ( Wi s.  St at .  § 1. 11) . 23  Appl y i ng a def er ent i al  

st andar d of  r evi ew,  we f i nd t hat  t he PSC r easonabl y per f or med 

al l  t hese t asks i n i ssui ng t he CPCN.   We al so concl ude t hat  t he 

PSC di d not  exceed i t s aut hor i t y i n condi t i onal l y i ssui ng t he 

CPCN.    

¶34 Thi r d,  we concl ude t he PSC di d not  exceed i t s 

aut hor i t y or  act  i r r at i onal l y when i t  r educed t he mi t i gat i on 

payment s f r om WEC t o t he Ci t y of  Oak Cr eek,  as we concl ude t hi s 

                                                 
21 The Ener gy Pr i or i t i es Law r equi r es agenci es t o consi der  

ener gy sour ces i n a par t i cul ar  or der ,  t o t he ext ent  cost -
ef f ect i ve and t echni cal l y f easi bl e.   Wi s.  St at .  § 1. 12( 4) .   
Wi sconsi n St at .  § 196. 025 pr ovi des t hat  § 1. 12( 4)  appl i es t o t he 
PSC.    

22 The Pl ant  Si t i ng Law r equi r es t he PSC t o make a var i et y 
of  f i ndi ngs concer ni ng t he i mpact  of  t he pr oposed f aci l i t y ,  
i ncl udi ng t hat  t he pr oj ect  sat i sf i es t he needs of  t he publ i c f or  
an " adequat e suppl y of  el ect r i c ener gy, "  t hat  t he pr oj ect  wi l l  
have no undue adver se envi r onment al  i mpact s,  and t hat  t he 
pr oj ect  wi l l  not  have a negat i ve ef f ect  on whol esal e 
compet i t i on.    

23 The Wi sconsi n Envi r onment al  Pol i cy Act  r equi r es t he PSC 
t o pr epar e an Envi r onment al  I mpact  St at ement  ( EI S)  t o ai d i n 
eval uat i ng t he envi r onment al  i mpact s of  t he pr oposed f aci l i t y .  
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deci s i on was a pr oper  exer ci se of  t he PSC' s r at emaki ng 

aut hor i t y.    

I I I .  STANDARD OF REVI EW 

¶35 Thi s i s a r evi ew of  an agency deci s i on under  

Wi s.  St at .  § 227. 52.   The i ssue t hi s cour t  must  deci de i s 

whet her  t he PSC er r oneousl y appr oved WEC' s appl i cat i on f or  a 

CPCN.   I t  i s  not  t he f unct i on of  t hi s cour t  t o det er mi ne t hi s 

st at e' s ener gy pol i cy.   Nor  i s i t  t hi s cour t ' s  pl ace t o deci de 

whet her  t he const r uct i on of  t he power  pl ant s at  i ssue i n t hi s 

case i s i n t he publ i c i nt er est .   These ar e l egi s l at i ve 

det er mi nat i ons t hat  t he l egi s l at ur e has assi gned t o t he PSC.   

See Wi s.  St at .  § 196. 491( 3) ( d) 3.   Whet her  a gi ven deci s i on i s i n 

t he publ i c i nt er est  " i s a mat t er  of  publ i c pol i cy and st at ecr af t  

and not  i n any sense a j udi c i al  quest i on. "   West r i ng v.  James,  

71 Wi s.  2d 462,  473,  238 N. W. 2d 695 ( 1976) .   Thi s cour t  " cannot  

subst i t ut e i t s j udgment  f or  t hat  of  an admi ni st r at i ve agency 

det er mi ni ng a l egi s l at i ve mat t er  wi t hi n i t s pr ov i nce. "   Ci t y of  

Bel oi t  v.  Town of  Bel oi t ,  37 Wi s.  2d 637,  647,  155 N. W. 2d 633 

( 1968) .    

¶36 Thi s i s t he phi l osophy wi t h whi ch we appr oach our  

r evi ew of  t he PSC' s deci s i on under  Wi s.  St at .  § 227. 52.   The 

scope of  our  r ev i ew i s l i mi t ed,  pur suant  t o Wi s.  St at .  § 227. 57,  

t o whet her  t he PSC er r oneousl y appr oved WEC' s CPCN appl i cat i on.   

As such,  we wi l l  not  subst i t ut e our  j udgment  f or  t hat  of  t he 

PSC.   Al t hough we must  ul t i mat el y af f i r m or  r ever se t he ci r cui t  

cour t ,  when an agency' s act i on i s chal l enged on appeal ,  we 

r evi ew t he deci s i on of  t he agency and not  t hat  of  t he c i r cui t  
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cour t .   Responsi bl e Use of  Rur al  and Agr i cul t ur al  Land ( RURAL)  

v.  PSC,  2000 WI  129,  ¶20,  239 Wi s.  2d 660,  619 N. W. 2d 888.    

¶37 The par t i es di sput e whet her  t he PSC pr oper l y 

i nt er pr et ed and appl i ed a number  of  st at ut es r el at i ng t o t he 

i ssuance of  a CPCN.   Thi s cour t  has hi st or i cal l y appl i ed one of  

t hr ee l evel s of  def er ence t o an agency' s i nt er pr et at i on and 

appl i cat i on of  st at ut es:   gr eat  wei ght  def er ence,  due wei ght  

def er ence,  or  no def er ence ( de novo r evi ew) .   Hut son v.  Wi s.  

Per s.  Comm' n,  2003 WI  97,  ¶31,  263 Wi s.  2d 612,  665 N. W. 2d 212.    

¶38 The l evel  of  def er ence accor ded t o such deci s i ons 

depends on a number  of  f act or s i ncl udi ng " t he ext ent  t o whi ch 

t he ' admi ni st r at i ve agency' s exper i ence,  t echni cal  compet ence,  

and speci al i zed knowl edge ai d t he agency i n i t s  i nt er pr et at i on 

and appl i cat i on of  t he st at ut e[ ] ' "  and " ' t he compar at i ve 

i nst i t ut i onal  capabi l i t i es and qual i f i cat i ons of  t he cour t  and 

t he admi ni st r at i ve agency[ . ] ' "   I d.  ( quot i ng Kel l ey Co.  v.  

Mar quar dt ,  172 Wi s.  2d 234,  244,  493 N. W. 2d 68 ( 1992)  and St at e 

ex r el .  Par ker  v.  Sul l i van,  184 Wi s.  2d 668,  699,  517 N. W. 2d 449 

( 1994) ) .    

¶39 Gr eat  wei ght  def er ence,  t he hi ghest  l evel  of  

def er ence,  i s appr opr i at e wher e:  

" ' ( 1)  t he agency was char ged by t he l egi s l at ur e wi t h 
t he dut y of  admi ni st er i ng t he st at ut e;  ( 2) [ ]  t he 
i nt er pr et at i on of  t he st at ut e i s one of  l ong- st andi ng;  
( 3) [ ]  t he agency empl oyed i t s exper t i se or  speci al i zed 
knowl edge i n f or mi ng t he i nt er pr et at i on;  and ( 4) [ ]  t he 
agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 
consi st ency i n t he appl i cat i on of  t he st at ut e. ' "    
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I d. ,  ¶32 ( quot i ng UFE,  I nc.  v.  LI RC,  201 Wi s.  2d 274,  284,  548 

N. W. 2d 57 ( 1996) ( i n t ur n quot i ng Har ni schf eger  Cor p.  v.  LI RC,  

196 Wi s.  2d 650,  660,  539 N. W. 2d 98 ( 1995) ) ) .    

¶40 However ,  t he appr opr i at e t est  f or  gr eat  wei ght  

def er ence i s not  whet her  t he agency has " deci ded a case 

pr esent i ng t he pr eci se f act s r ai sed by [ t he pr esent ]  

appeal  .  .  .  . "   Va.  Sur .  Co.  v.  LI RC,  2002 WI  App 227,  ¶13,  258 

Wi s.  2d 665,  654 N. W. 2d 306.   Rat her ,  t he cor r ect  t est  i s  

whet her  t he agency " ' has exper i ence i n i nt er pr et i ng [ t he]  

par t i cul ar  st at ut or y scheme' "  at  i ssue.   Hont haner s Rest s. ,  I nc.  

v.  LI RC,  2000 WI  App 273,  ¶12,  240 Wi s.  2d 234,  621 N. W. 2d 660 

( quot i ng Town of  Russel l  Vol unt eer  Fi r e Dep' t .  v.  LI RC,  223 

Wi s.  2d 723,  733- 34,  589 N. W. 2d 445 ( Ct .  App.  1998) ) .    

¶41 Addi t i onal l y,  we shoul d def er  t o an agency 

i nt er pr et at i on when t he " ' l egal  quest i on i s i nt er t wi ned wi t h 

f act ual  det er mi nat i ons or  wi t h val ue or  pol i cy det er mi nat i ons' "  

and t he agency i nvol ved " ' has pr i mar y r esponsi bi l i t y  f or  

det er mi nat i on of  f act  and pol i cy. ' "   Hut son,  263 Wi s.  2d 612,  

¶32 ( quot i ng Sauk Count y v.  WERC,  165 Wi s.  2d 406,  413,  477 

N. W. 2d 267 ( 1991) ( i n t ur n quot i ng West  Bend Educ.  Ass' n v.  WERC,  

121 Wi s.  2d 1,  12,  357 N. W. 2d 534 ( 1984) ) ) .   Under  t he gr eat  

wei ght  st andar d,  we wi l l  uphol d an agency' s i nt er pr et at i on of  a 

st at ut e so l ong as i t  i s  r easonabl e,  even i f  a mor e r easonabl e 

i nt er pr et at i on exi st s.   I d.    

¶42 Thi s cour t  appl i es an i nt er medi at e l evel  of  def er ence,  

" known as ' due wei ght '  or  ' gr eat  bear i ng[ , ] ' "  i d. ,  ¶33 ( quot i ng 

Kel l ey Co. ,  172 Wi s.  2d at  244) ,  wher e " ' t he agency has some 
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exper i ence i n an ar ea,  but  has not  devel oped t he exper t i se whi ch 

necessar i l y  pl aces i t  i n a bet t er  posi t i on t o make j udgment s 

r egar di ng t he i nt er pr et at i on of  t he st at ut e t han a cour t . ' "   I d.  

( quot i ng UFE,  201 Wi s.  2d at  286) .   Thi s i nt er medi at e st andar d 

of  r evi ew i s based on r ecogni t i on t hat  t he l egi sl at ur e ent r ust ed 

appl i cat i on of  t he par t i cul ar  st at ut e t o t he agency and not  on 

t he agency' s exper t i se.   I d.   Under  t he due wei ght  def er ence 

st andar d,  we wi l l  uphol d an agency' s i nt er pr et at i on of  a st at ut e 

so l ong as i t  i s  r easonabl e and t he cour t  f i nds t hat  no ot her  

mor e r easonabl e i nt er pr et at i on i s avai l abl e.   I d.    

¶43 Fi nal l y,  de novo r evi ew,  under  whi ch an agency' s 

i nt er pr et at i on of  a st at ut e i s " gi ven no wei ght  at  al l , "  i d. ,  

¶34,  i s appl i ed " when t he i ssue i s ' c l ear l y one of  f i r st  

i mpr essi on'  f or  t he agency or  ' when an agency' s posi t i on on an 

i ssue has been so i nconsi st ent  [ such t hat  i t ]  pr ovi de[ s]  no r eal  

gui dance. ' "   I d.  ( quot i ng UFE,  201 Wi s.  2d at  285) .   However ,  

r egar dl ess of  t he l evel  of  def er ence gi ven,  t hi s cour t  " wi l l  not  

uphol d an agency' s i nt er pr et at i on of  a st at ut e i f  i t  i s  cont r ar y 

t o t he c l ear  meani ng of  a st at ut e. "   Bosco v.  LI RC,  2004 WI  77,  

¶19,  272 Wi s.  2d 586,  681 N. W. 2d 157.    

¶44 As t hi s r evi ew i mpl i cat es t he PSC' s i nt er pr et at i on and 

appl i cat i on of  sever al  st at ut es,  we wi l l  di scuss t he appr opr i at e 

st andar d of  def er ence i n our  di scussi on of  each r espect i ve 

st at ut or y pr ovi s i on.    

¶45 Thi s r evi ew al so i mpl i cat es t he PSC' s i nt er pr et at i on 

and appl i cat i on of  i t s  own admi ni st r at i ve r ul es gover ni ng t he 

i ssuance of  CPCNs.   " Thi s cour t  has f r equent l y hel d t hat  gr eat  
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wei ght  shoul d be gi ven t o t he admi ni st r at i ve agency' s 

i nt er pr et at i on and appl i cat i on of  i t s  own r ul es,  unl ess pl ai nl y 

er r oneous or  i nconsi st ent  wi t h t he r egul at i on so i nt er pr et ed.   

Thi s i s especi al l y so i n an ar ea cal l i ng f or  speci al  exper t i se. "  

Vonasek v.  Hi r sch & St evens,  I nc. ,  65 Wi s.  2d 1,  7,  221 

N. W. 2d 815 ( 1974) ( c i t at i on omi t t ed) .   See al so Tr ot t  v.  DHFS,  

2001 WI  App 68,  ¶4,  242 Wi s.  2d 397,  626 N. W. 2d 48 ( accor d) .  

¶46 Fi nal l y,  t hi s r evi ew i mpl i cat es var i ous f act ual  

f i ndi ngs made by t he PSC.   Pur suant  t o Wi s.  St at .  § 227. 57( 6) ,  a 

cour t  wi l l  not  di st ur b an agency ' s f act ual  f i ndi ngs unl ess t hey 

ar e not  suppor t ed by " subst ant i al  evi dence. "   An agency' s 

f i ndi ngs ar e suppor t ed by subst ant i al  evi dence i f  a r easonabl e 

per son coul d ar r i ve at  t he same concl usi on as t he agency,  t aki ng 

i nt o account  al l  t he evi dence i n t he r ecor d.   RURAL,  239 

Wi s.  2d 660,  ¶20.    

I V.  ANALYSI S 

¶47 As not ed,  t he chal l enges t o t he PSC' s or der  i n t hi s 

case f al l  i nt o t hr ee gener al  cat egor i es:   1)  t he PSC' s 

det er mi nat i on t hat  WEC' s appl i cat i on was compl et e;  2)  t he PSC' s 

deci s i on t o gr ant  t he CPCN;  and 3)  t he PSC' s deci s i on t o r educe 

t he mi t i gat i on payment s t o t he Ci t y of  Oak Cr eek.    

A.  Compl et eness of  CPCN Appl i cat i on 

¶48 As di scussed supr a,  t he i ni t i al  st ep i n t he CPCN 

pr ocess i s f i l i ng an appl i cat i on wi t h t he PSC:   " An appl i cat i on 

i n t he f or m and cont ai ni ng t he i nf or mat i on r equi r ed by 

commi ssi on r ul es f or  such cer t i f i cat e shal l  be f i l ed wi t h t he 

commi ssi on not  l ess t han 6 mont hs pr i or  t o t he commencement  of  
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const r uct i on of  a f aci l i t y . "   Wi s.  St at .  § 196. 491( 3) ( a) 1.   I n 

t ur n,  Wi s.  Admi n.  Code § PSC 111. 53 set s f or t h t he r equi r ed 

cont ent s of  CPCN appl i cat i ons f or  l ar ge el ect r i c gener at i ng 

f aci l i t i es.   Of  par t i cul ar  i mpor t ance t o t he pr esent  case,  t he 

r egul at i on r equi r es,  i n par t :  

( e)  At  l east  t wo pr oposed si t es f or  t he pr oposed 
f aci l i t y ,  i ncl udi ng a descr i pt i on of  t he s i t i ng 
pr ocess and a l i s t  of  t he f act or s consi der ed i n 
choosi ng t he al t er nat i ves.  

( f )  Si t e–r el at ed i nf or mat i on f or  each pr oposed 
power  pl ant  s i t e,  i ncl udi ng al l  of  t he f ol l owi ng:  

1.  The r egul at or y appr oval s r equi r ed f or  
const r uct i on and oper at i on of  t he f aci l i t y .  

2.  The const r uct i on schedul e and t i mel i ne,  
showi ng const r uct i on act i v i t i es and per mi t t i ng 
expect at i ons f r om t he begi nni ng of  const r uct i on t o t he 
i n–ser vi ce dat e.  

 .  .  .  .  

4.  Any r equi r ed t r ansmi ssi on l i ne const r uct i on,  
agr eement s f or  use of  t he t r ansmi ssi on syst em t o 
del i ver  pl ant  power ,  t r ansmi ssi on l osses,  and ef f ect s 
on syst em r el i abi l i t y .   I f  a cer t i f i cat e of  aut hor i t y 
under  s.  196. 49,  St at s. ,  i s  r equi r ed t o const r uct  t he 
t r ansmi ssi on l i ne,  t he l ocat i on of  t er mi ni ,  l engt h i n 
mi l es,  and vol t age f or  each t r ansmi ssi on l i ne.  

5.  Ot her  auxi l i ar y f aci l i t i es,  i ncl udi ng f uel  
st or age and wat er  st or age.  

 .  .  .  .  

Wi s.  Admi n.  Code § PSC 111. 53( 1) ( e) - ( f ) .   

¶49 Af t er  an appl i cat i on i s f i l ed,  t he PSC has 30 days t o 

det er mi ne whet her  t he appl i cat i on i s " compl et e. "   
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Wi s.  St at .  § 196. 491( 3) ( a) 2. 24  I f  t he PSC det er mi nes an 

appl i cat i on i s i ncompl et e,  i t  must  not i f y an appl i cant  and 

pr ovi de r easons f or  i t s det er mi nat i on.   I d.   However ,  an 

appl i cant  may r ef i l e an appl i cat i on pr evi ousl y det er mi ned t o be 

i ncompl et e,  and t her e i s no l i mi t  as t o how many t i mes an 

appl i cat i on may be r ef i l ed.   I d.   I f  t he PSC f ai l s t o make a 

compl et eness det er mi nat i on wi t hi n 30 days af t er  t he appl i cat i on 

i s f i l ed,  t he appl i cat i on i s r ender ed compl et e by oper at i on of  

l aw.   I d.   Once an appl i cat i on i s det er mi ned t o be compl et e,  t he 

PSC must  hol d a publ i c hear i ng on t he appl i cat i on.   

Wi s.  St at .  § 196. 491( 3) ( b) .   Fol l owi ng t he publ i c hear i ng,  t he 

PSC must  det er mi ne whet her  t he pr oposed f aci l i t y  meet s t he 

st at ut or y r equi r ement s set  f or t h i n 

Wi s.  St at .  § 196. 491( 3) ( d) 2. - 7.  bef or e t he CPCN may be i ssued.   

Wi s.  St at .  § 196. 491( 3) ( d) .    

                                                 
24 Wi sconsi n St at .  § 196. 491( 3) ( a) 2.  pr ovi des:   

The commi ssi on shal l  det er mi ne whet her  an 
appl i cat i on f i l ed under  subd.  1.  i s  compl et e and,  no 
l at er  t han 30 days af t er  t he appl i cat i on i s f i l ed,  
not i f y t he appl i cant  about  t he det er mi nat i on.   I f  t he 
commi ssi on det er mi nes t hat  t he appl i cat i on i s 
i ncompl et e,  t he not i ce shal l  st at e t he r eason f or  t he 
det er mi nat i on.   An appl i cant  may suppl ement  and r ef i l e 
an appl i cat i on t hat  t he commi ssi on has det er mi ned t o 
be i ncompl et e.   Ther e i s no l i mi t  on t he number  of  
t i mes t hat  an appl i cant  may r ef i l e an appl i cat i on 
under  t hi s subdi v i s i on.   I f  t he commi ssi on f ai l s t o 
det er mi ne whet her  an appl i cat i on i s compl et e wi t hi n 30 
days af t er  t he appl i cat i on i s f i l ed,  t he appl i cat i on 
shal l  be consi der ed t o be compl et e.  
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¶50 As not ed supr a,  af t er  det er mi ni ng t hat  WEC' s 

appl i cat i on was i ncompl et e on a number  of  occasi ons,  t he PSC 

i ssued a l et t er  on November  15,  2002,  advi s i ng WEC t hat  t he PSC 

had det er mi ned i t s appl i cat i on t o be compl et e i n l i ght  of  i t s  

l at est  suppl ement .   The l et t er  st at ed:   

The Commi ssi on has r evi ewed [ WEC' s]  suppl ement  t o t he 
appl i cat i on t o const r uct  t he f aci l i t i es descr i bed 
above as r equi r ed by Wi s.  St at .  § 196. 491( 3) ( a) 2 and 
Wi s.  Admi n.  Code § PSC 111. 53.   The DNR al so r ev i ewed 
appr opr i at e appl i cat i on mat er i al s f or  compl et eness 
pur poses.   Based on t hi s r evi ew,  t he Commi ssi on 
det er mi nes t hat  t he appl i cat i on i s compl et e .  .  .  .  

However ,  t he l et t er  al so i ndi cat ed t hat  t he PSC expect ed WEC t o 

pr ovi de f ur t her  envi r onment al  i nf or mat i on concer ni ng i t ems t hat  

wer e i dent i f i ed as bei ng def i c i ent  i n t he PSC' s pr evi ous r evi ew.    

¶51 Cl ean Wi sconsi n chal l enged t he PSC' s det er mi nat i on 

t hat  WEC' s appl i cat i on was compl et e by f i l i ng a pet i t i on t o 

r evi ew t he PSC' s i nt er i m compl et eness det er mi nat i on on t he 

gr ound t hat  t he WEC appl i cat i on di d not  meet  t he " al t er nat i ve 

s i t es"  r equi r ement  of  Wi s.  Admi n.  Code § PSC 111. 53( 1) ( e) .   

Speci f i cal l y,  Cl ean Wi sconsi n ar gued t hat  WEC' s appl i cat i on was 

not  compl et e because WEC' s al t er nat i ve s i t es f or  t he pr oposed 

pl ant s wer e al l  l ocat ed on t he gr ounds of  WEC' s exi st i ng Oak 

Cr eek Gener at i ng Pl ant .   Cl ean Wi sconsi n ar gued t hat  i n or der  t o 

compl y wi t h t he r egul at i on,  WEC' s appl i cat i on must  cont ai n at  

l east  one si t e t hat  i s  at  a l ocat i on ot her  t han t he exi st i ng Oak 

Cr eek f aci l i t y .    

¶52 I n an or der  dat ed Apr i l  18,  2003,  t he PSC decl i ned t o 

r eopen i t s det er mi nat i on t hat  WEC' s CPCN appl i cat i on was 
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compl et e.   Fol l owi ng t he PSC' s f i nal  deci s i on and or der  i ssui ng 

t he CPCN t o WEC,  Cl ean Wi sconsi n r enewed i t s ar gument  concer ni ng 

t he PSC' s compl et eness det er mi nat i on i n t he c i r cui t  cour t .   I n 

addi t i on t o ar gui ng t hat  t he appl i cat i on was i ncompl et e because 

i t  f ai l ed t o sat i sf y t he " al t er nat i ve s i t e"  r equi r ement ,  Cl ean 

Wi sconsi n asser t ed t hat  t he appl i cat i on was i ncompl et e because 

i t  di d not  cont ai n r equi r ed r egul at or y appr oval s under  Wi s.  

Admi n.  Code § PSC 111. 53( 1) ( f ) 1.  and di d not  cont ai n suf f i c i ent  

i nf or mat i on concer ni ng t r ansmi ssi on l i ne f aci l i t i es as r equi r ed 

by Wi s.  Admi n.  Code § PSC 111. 53( 1) ( f ) 4.    

¶53 The ci r cui t  cour t  agr eed,  concl udi ng t hat  WEC' s 

appl i cat i on di d not  meet  t he " al t er nat i ve s i t e"  r equi r ement  i n 

§ PSC 111. 53( 1) ( e)  because al l  of  t he l i s t ed al t er nat i ves wer e 

di f f er ent  conf i gur at i ons of  t he same pl ant  l ocat ed on t he same 

1000 acr e par cel  of  l and.   The ci r cui t  cour t  al so r ul ed t hat  i t  

was er r or  f or  t he PSC t o deem t he appl i cat i on compl et e because 

§ PSC 111. 53( 1) ( f ) 1.  r equi r es a CPCN appl i cat i on t o cont ai n al l  

r egul at or y per mi t s t hat  ar e necessar y bef or e t he f aci l i t y  can be 

bui l t  and WEC' s appl i cat i on di d not  cont ai n t he r equi r ed 

appr oval s f r om t he DNR.   Fi nal l y,  t he c i r cui t  cour t  r ul ed t hat  

t he PSC er r ed i n det er mi ni ng t hat  t he appl i cat i on was compl et e 

because § PSC 111. 53( 1) ( f ) 4.  r equi r es a CPCN appl i cat i on t o 

cont ai n agr eement s f or  t r ansmi ss i on l i nes t hat  wi l l  be ut i l i zed,  

and WEC' s appl i cat i on di d not  cont ai n any such agr eement s.    

¶54 Cl ean Wi sconsi n agai n ar gues bef or e t hi s cour t  t hat  i t  

was l egal  er r or  f or  t he PSC t o det er mi ne t hat  WEC' s appl i cat i on 

was compl et e.   I t  agai n ar gues t hat  WEC' s appl i cat i on f ai l ed t o 
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sat i sf y t he " al t er nat i ve s i t e"  r equi r ement  and t hat  i t  f ai l ed t o 

cont ai n t he necessar y t r ansmi ssi on l i ne agr eement s.   Fur t her ,  i t  

cont ends t hat  t he PSC er r ed i n det er mi ni ng t hat  t he appl i cat i on 

was compl et e because i t s compl et eness l et t er  i ndi cat ed t hat  t he 

appl i cat i on was i ncompl et e.   However ,  Cl ean Wi sconsi n does not  

ar gue bef or e t hi s cour t  t hat  WEC was r equi r ed t o i ncl ude al l  

necessar y r egul at or y per mi t s i n i t s CPCN appl i cat i on.    

¶55 The PSC ar gues t hat  i t  cor r ect l y  det er mi ned t hat  WEC' s 

appl i cat i on met  t he " al t er nat i ve s i t e"  r equi r ement  and t hat  i t s 

concl usi on t hat  t he r equi r ement  was sat i sf i ed i s ent i t l ed t o 

gr eat  wei ght  def er ence.   The PSC f ur t her  asser t s t hat  t he 

appl i cat i on cont ai ned al l  t he necessar y i nf or mat i on per t ai ni ng 

t o r egul at or y per mi t s and t r ansmi ssi on l i ne agr eement s and t hat  

r equi r i ng a CPCN appl i cat i on t o cont ai n t he act ual  r egul at or y 

per mi t s r equi r ed f or  const r uct i on of  t he f aci l i t y  and t he act ual  

t r ansmi ssi on l i ne agr eement s woul d be i nconsi st ent  wi t h i t s own 

r ul es and r el at ed st at ut es.   Addi t i onal l y,  t he PSC ar gues t hat  

i t s r equest  f or  addi t i onal  i nf or mat i on i n i t s November  15,  2002,  

compl et eness l et t er  di d not  under mi ne i t s ul t i mat e concl usi on 

t hat  t he appl i cat i on was compl et e.   WEC makes subst ant i al l y  t he 

same ar gument s as t he PSC.   Fur t her mor e,  Dai r y l and Power  

Cooper at i ve ( Dai r y l and) , 25 i n addi t i on t o maki ng t he same 

ar gument s as t he PSC and WEC,  asser t s t hat  § 196. 491 gi ves t he 

PSC t he power  t o concl usi vel y det er mi ne whet her  a CPCN 

                                                 
25 Dai r y l and i s a not - f or - pr of i t  gener at i on and t r ansmi ssi on 

el ect r i c cooper at i ve t hat  i s  an i nt er est ed par t y i n t hi s 
l i t i gat i on.    
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appl i cat i on i s compl et e and t hat  t he PSC' s det er mi nat i on t hat  

t he CPCN appl i cat i on was compl et e i s not  r evi ewabl e.    

¶56 We begi n by addr essi ng Dai r y l and' s ar gument  t hat  t he 

PSC' s det er mi nat i on t hat  a CPCN appl i cat i on i s compl et e i s not  

r evi ewabl e.   Accor di ng t o Dai r y l and,  a det er mi nat i on by t he PSC 

t hat  a CPCN appl i cat i on i s compl et e i s unr evi ewabl e because 

§ 196. 491 does not  r equi r e t he PSC t o pr ovi de r easons f or  

det er mi ni ng t hat  an appl i cat i on i s compl et e and deems an 

appl i cat i on compl et e as a mat t er  of  l aw i f  t he PSC t akes no 

act i on.   Fur t her ,  Dai r y l and ar gues t hat  § 196. 491( 3) ( d) ,  

gover ni ng t he f i nal  i ssuance of  a CPCN,  makes no r ef er ence t o 

t he compl et eness of  a CPCN appl i cat i on as a pr er equi s i t e t o t he 

i ssuance of  t he CPCN.   Fi nal l y,  Dai r y l and ar gues t hat  

§ 196. 491( 3) ( a) 1.  al l ows t he PSC t o det er mi ne what  i nf or mat i on 

i s necessar y f or  an appl i cat i on t o be compl et e and pr ovi des no 

st andar ds f or  r evi ewi ng t he PSC' s compl et eness det er mi nat i on.  

¶57 We r ej ect  Dai r y l and' s ar gument  f or  t hr ee r easons.   

Fi r st ,  as not ed by Cl ean Wi sconsi n,  Wi s.  St at .  § 196. 491( 3) ( j )  

expl i c i t l y  pr ovi des t hat  " [ a] ny per son whose subst ant i al  r i ght s  

may be adver sel y af f ect ed .  .  .  by a cer t i f i cat e of  publ i c 

conveni ence and necessi t y may pet i t i on f or  j udi c i al  r evi ew,  

under  ch.  227,  of  any deci s i on of  t he commi ssi on r egar di ng t he 

cer t i f i cat e. "   ( Emphasi s added. )   As di scussed,  t he f i l i ng of  

t he CPCN appl i cat i on and t he PSC' s det er mi nat i on t hat  t he 

appl i cat i on i s compl et e ar e t he f i r st  t wo st eps i n t he pr ocess 

l eadi ng up t o t he ul t i mat e i ssuance of  t he CPCN.   As t he CPCN 

appl i cat i on cannot  move f or war d t o t he publ i c hear i ng st age 
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wi t hout  t he PSC f i r st  det er mi ni ng t hat  i t  i s  compl et e,  t he PSC' s 

det er mi nat i on t hat  an appl i cat i on i s compl et e c l ear l y qual i f i es  

as a " deci s i on of  t he commi ssi on r egar di ng t he cer t i f i cat e. "   

Wi s.  St at .  § 196. 491( 3) ( j ) .  

¶58 Second,  al t hough t he PSC' s deci s i on t hat  a CPCN 

appl i cat i on i s compl et e i s not  i t sel f  a f i nal  deci s i on,  case l aw 

est abl i shes t hat  i t  i s  nonet hel ess subj ect  t o j udi c i al  r evi ew.   

I n Fr i ends of  t he Ear t h,  78 Wi s.  2d at  410,  t hi s  cour t  hel d t hat  

a PSC i nt er i m or der  r egar di ng r at emaki ng was r evi ewabl e i n 

connect i on wi t h t he f i nal  or der  i n t he case,  even t hough t he 

i nt er i m or der  was not  i mmedi at el y subj ect  t o j udi c i al  r evi ew.   

See al so Ci t i es & Vi l l ages of  Al goma v.  PSC,  91 Wi s.  2d 252,  

265,  283 N. W. 2d 261 ( Ct .  App.  1978) ( " [ J] udi c i al  r evi ew of  t he 

PSC' s act i on on t he i nt er i m or der  may be had upon j udi c i al  

r evi ew of  t he f i nal  or der  so as t o pr ot ect  t he i nt er est s of  t he 

r at epayer . " ) .   We see no r eason why t hi s r easoni ng i s not  

appl i cabl e her e,  par t i cul ar l y i n l i ght  of  t he af or ement i oned 

l anguage i n Wi s.  St at .  § 196. 491( 3) ( j ) .  

¶59 Fi nal l y,  we r ej ect  Dai r y l and' s asser t i on t hat  t he 

r el evant  st at ut es pr ovi de no st andar ds by whi ch t he PSC' s 

compl et eness det er mi nat i on may be r evi ewed.   Sect i on 

196. 491( 3) ( a) 1.  r equi r es t hat  ever y CPCN appl i cat i on be i n t he 

f or m r equi r ed by t he PSC and cont ai n " t he i nf or mat i on r equi r ed 

by commi ssi on r ul es f or  such cer t i f i cat e[ . ] "   I n t ur n,  Wi s.  

Admi n.  Code § PSC 111. 53( 1)  set s f or t h t he i nf or mat i on t hat  a 

CPCN appl i cat i on must  cont ai n bef or e i t  i s  consi der ed t o be 

compl et e.    
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¶60 I t  i s  t hi s r ul e t hat  pr ovi des t he st andar ds by whi ch a 

cour t  r evi ews a PSC det er mi nat i on t hat  a CPCN appl i cat i on i s 

compl et e.   Thus,  whi l e § 196. 491( 3) ( a) 1.  does not  i t sel f  pr ovi de 

such st andar ds,  i t  speci f i cal l y st at es t hat  an appl i cat i on must  

cont ai n t he i nf or mat i on r equi r ed by PSC r ul es.   The PSC has 

pr omul gat ed a l i s t  of  i t ems i n § PSC 111. 53( 1)  t hat  an 

appl i cat i on must  cont ai n bef or e i t  i s  consi der ed compl et e;  

t her ef or e,  t he PSC i s not  f r ee t o i gnor e t hose r equi r ement s i n 

maki ng i t s compl et eness det er mi nat i on.    

¶61 Havi ng det er mi ned t hat  t he PSC' s deci s i on r egar di ng 

t he compl et eness of  a CPCN appl i cat i on i s i ndeed subj ect  t o 

j udi c i al  r evi ew,  we now addr ess what  l evel  of  def er ence i s 

appr opr i at e when r evi ewi ng a PSC det er mi nat i on t hat  a CPCN 

appl i cat i on i s compl et e.   As not ed pr evi ousl y,  " [ t ] hi s cour t  has 

f r equent l y hel d t hat  gr eat  wei ght  shoul d be gi ven t o t he 

admi ni st r at i ve agency' s i nt er pr et at i on and appl i cat i on of  i t s  

own r ul es,  unl ess pl ai nl y er r oneous or  i nconsi st ent  wi t h t he 

r egul at i on so i nt er pr et ed.   Thi s i s especi al l y so i n an ar ea 

cal l i ng f or  speci al  exper t i se. "   Vonasek,  65 Wi s.  2d at  7 

( c i t at i on omi t t ed) .   No one di sput es t hat  t he PSC has speci al  

exper t i se i n det er mi ni ng whet her  a CPCN appl i cat i on i s compl et e.    

¶62 The PSC' s det er mi nat i on t hat  a CPCN appl i cat i on i s 

compl et e " r epr esent s i t s concl usi on t hat  t he r equi r ement s of  

[ Wi s.  Admi n.  Code § PSC 111. 53( 1) ]  have been met  on t he f act s 

bef or e i t  wi t h r espect  t o t he appl i cat i on under  consi der at i on.   

I t  i s  t hus an appl i cat i on or  i nt er pr et at i on of  

l aw .  .  .  ent i t l ed t o gr eat  wei ght  def er ence f r om a r evi ewi ng 
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cour t . "   Ci t i zens'  Ut i l .  Bd.  v.  PSC,  211 Wi s.  2d 537,  552,  565 

N. W. 2d 554 ( Ct .  App.  1997) .    

¶63 Cl ean Wi sconsi n chal l enges t he PSC' s compl et eness 

det er mi nat i on on t he gr ound t hat  t he appl i cat i on f ai l ed t o 

cont ai n i nf or mat i on r equi r ed by var i ous pr ovi s i ons of  § PSC 

111. 53( 1)  and t hat  t he PSC er r oneousl y i nt er pr et ed t hese 

r equi r ement s.   Whet her  t he PSC' s i nt er pr et at i ons of  t he var i ous 

pr ovi s i ons of  § PSC 111. 53( 1)  at  i ssue ar e ent i t l ed t o gr eat  

wei ght  def er ence wi l l  be di scussed bel ow.   As we concl ude t hat  

t he PSC' s i nt er pr et at i on of  each r el evant  pr ovi s i on i s gi ven 

gr eat  wei ght  def er ence,  i t s appl i cat i on of  t hose pr ovi s i ons and 

ul t i mat e concl usi on t hat  t he appl i cat i on was compl et e wi l l  be 

uphel d i f  i t  i s  r easonabl e.   Har ni schf eger ,  196 Wi s.  2d at  661;  

Ci t i zens'  Ut i l .  Bd. ,  211 Wi s.  2d at  552.   As we concl ude t hat  

gr eat  wei ght  def er ence i s appr opr i at e,  i t  i s  Cl ean Wi sconsi n' s  

bur den t o demonst r at e t hat  t her e i s no r at i onal  basi s f or  t he 

PSC' s compl et eness det er mi nat i on.   I d.  at  553.     

1.  Al t er nat i ve Si t e Requi r ement  

¶64 Wi sconsi n Admi n.  Code § PSC 111. 53( 1) ( e)  r equi r es a 

CPCN appl i cat i on f or  a l ar ge el ect r i c gener at i ng f aci l i t y  t o 

cont ai n i nf or mat i on concer ni ng " [ a] t  l east  t wo pr oposed si t es 

f or  t he pr oposed f aci l i t y ,  i ncl udi ng a descr i pt i on of  t he s i t i ng 

pr ocess and a l i s t  of  t he f act or s consi der ed i n choosi ng t he 

al t er nat i ves. "   Cl ean Wi sconsi n ar gues t hat  WEC' s appl i cat i on 

f ai l ed t o sat i s f y t hi s r equi r ement  because i t  cont ai ned onl y  

al t er nat i ve conf i gur at i ons of  t he pr oposed pl ant s on t he same 

si t e r at her  t han t wo di st i nct  al t er nat e pr oposed si t es.    
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¶65 Cl ean Wi sconsi n ar gues t hat  al t er nat i ve conf i gur at i ons 

at  t he same si t e ar e al l owed onl y under  t he c i r cumst ances 

descr i bed i n Wi s.  Admi n.  Code § PSC 111. 53( 2) ( b) .   Cl ean 

Wi sconsi n al so ar gues t hat  t he PSC' s t est  f or  det er mi ni ng 

whet her  an appl i cat i on pr oposes suf f i c i ent l y di f f er ent  

al t er nat i ves i s cont r ar y t o t he pl ai n meani ng of  Wi s.  Admi n.  

Code § PSC 111. 53( 1) ( e)  and t hat  even i f  t he PSC' s t est  i s  

appr opr i at e,  WEC' s appl i cat i on c l ear l y f ai l ed t o meet  t hat  t est .    

¶66 No one di sput es t hat  § PSC 111. 53( 1) ( e)  r equi r es an 

appl i cant  t o submi t  i nf or mat i on concer ni ng pr oposed al t er nat i ve 

s i t es.   The t hr eshol d quest i on i s r eal l y how di f f er ent  or  

di st i nct  must  t wo pr oposal s be t o qual i f y as " al t er nat i ve 

s i t es. "   The t ext  of  t he r egul at i on does not  answer  t hi s 

quest i on.   I n r ej ect i ng Cl ean Wi sconsi n' s i ni t i al  chal l enge t o 

t he PSC' s det er mi nat i on t hat  WEC' s CPCN appl i cat i on was 

compl et e,  t he PSC expl ai ned how i t  eval uat es s i t e 

" al t er nat i ves" :  

The Commi ssi on' s st andar d f or  r evi ewi ng si t e 
al t er nat i ves i n a CPCN appl i cat i on i s based upon bot h 
t he r ul e of  r eason and t he pr i nc i pl e t hat  al t er nat i ves 
must  ser ve t he publ i c pur pose under l y i ng t he i ssuance 
of  a CPCN.   The Commi ssi on f i r st  r evi ews a CPCN 
appl i cat i on t o det er mi ne t hat  each pr oposed s i t e i s 
" r easonabl e, "  i . e.  i s  a f easi bl e l ocat i on f or  t he 
pr oj ect  t hat  woul d not  di r ect l y  conf l i c t  wi t h any of  
t he cr i t er i a f or  gr ant i ng a CPCN expr essed i n 
Wi s.  St at .  § 196. 491( 3) .   I n addi t i on,  t he 
Commi ssi on' s pr act i ce i s t o r equi r e t hat  t he s i t es ar e 
suf f i c i ent l y di st i nct  t o of f er  di f f er ent  packages of  
cost s and benef i t s,  and t hus pr esent  t he Commi ssi on 
wi t h a choi ce.   
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The f act  t hat  al t er nat i ve s i t es may be 
geogr aphi cal l y c l ose t o each ot her  does not  r ender  
t hem unr easonabl e.   The Commi ssi on has accept ed CPCN 
appl i cat i ons f or  sever al  pr oj ect s wher e t he 
al t er nat i ve s i t es wer e c l ose t oget her  or  even adj acent  
t o each ot her .    

¶67 We cannot  concl ude t hat  t he PSC' s i nt er pr et at i on of  

i t s  own r ul e i n t hi s i nst ance i s i nconsi st ent  wi t h t he t ext  of  

t he r ul e.   As not ed,  t he r ul e i t sel f  pr ovi des no i ndi cat i on as 

t o when di f f er ent  pr oposal s ar e suf f i c i ent l y di st i nct  so as t o 

const i t ut e " al t er nat i ve s i t es. "   The per t i nent  di ct i onar y 

def i ni t i on of  " al t er nat i ve"  i s " [ a] l l owi ng or  necessi t at i ng a 

choi ce bet ween t wo or  mor e t hi ngs. "   The Amer i can Her i t age 

Di ct i onar y of  t he Engl i sh Language 55 ( 3d ed.  1992) .   

Addi t i onal l y,  " s i t e"  i s def i ned as " [ t ] he pl ace wher e a 

st r uct ur e or  gr oup of  st r uct ur es was,  i s,  or  i s  t o be l ocat ed. "   

I d.  at  1688.   Thus,  t he " al t er nat i ve s i t e"  pr ovi s i on r equi r es a 

CPCN appl i cant  t o pr ovi de i nf or mat i on r egar di ng l ocat i ons wher e 

t he pr oposed power  pl ant s ar e t o be l ocat ed suf f i c i ent  t o 

pr esent  t he PSC wi t h a choi ce.    

¶68 The PSC' s i nt er pr et at i on of  i t s  r ul e i s not  

i nconsi st ent  wi t h t hese def i ni t i ons,  as i t  r equi r es " t hat  t he 

s i t es ar e suf f i c i ent l y di st i nct  t o of f er  di f f er ent  packages of  

cost s and benef i t s,  and t hus pr esent  t he Commi ssi on wi t h a 

choi ce. "   Whi l e Cl ean Wi sconsi n ar gues t hat  WEC' s pr oposal  

cont ai ned onl y di f f er ent  conf i gur at i ons on t he same si t e,  t hi s  

ar gument  i s mer el y a mat t er  of  semant i cs and begs t he ul t i mat e 

quest i on of  how di st i nct  t he l ocat i ons of  t he pr oposed pl ant s 

must  be t o qual i f y as " al t er nat i ve s i t es. "    
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¶69 The PSC' s i nt er pr et at i on di f f er ent i at es " s i t es"  on t he 

basi s of  whet her  t hey of f er  suf f i c i ent l y di st i nct  cost s and 

benef i t s so as t o al l ow t he PSC t o make an act ual  choi ce bet ween 

t he t wo.   Thi s i nt er pr et at i on compor t s wi t h t he over al l  

st at ut or y scheme gover ni ng t he i ssuance of  CPCNs.   One of  t he 

cr i t er i a f or  gr ant i ng a CPCN i s t hat  t he pr oposed f aci l i t y  " i s 

i n t he publ i c i nt er est  consi der i ng .  .  .  al t er nat i ve 

l ocat i ons .  .  .  . "   Wi s.  St at .  § 196. 491( 3) ( d) 3.   By r equi r i ng 

t hat  an appl i cant  pr esent  i nf or mat i on concer ni ng " s i t es [ t hat ]  

ar e suf f i c i ent l y di st i nct  t o of f er  di f f er ent  packages of  cost  

and benef i t s,  and t hus pr esent  t he commi ssi on wi t h a choi ce[ , ] "  

t he PSC ensur es t hat  i t  i s  abl e t o eval uat e whet her  t he pr oposed 

f aci l i t y  " i s i n t he publ i c i nt er est  

consi der i ng .  .  .  al t er nat i ve l ocat i ons .  .  .  . "   

Wi s.  St at .  § 196. 491( 3) ( d) 3.      

¶70 As t he PSC' s i nt er pr et at i on of  i t s  own r ul e i s not  

cont r ar y t o t he t ext  of  t he r ul e,  we accor d i t  gr eat  wei ght  

def er ence.   Thus,  t he PSC' s det er mi nat i on t hat  a CPCN 

appl i cat i on has met  t he " al t er nat i ve s i t es"  r equi r ement  wi l l  not  

be di st ur bed unl ess i t  i s  wi t hout  a r at i onal  basi s.    

¶71 WEC' s CPCN appl i cat i on or i gi nal l y cont ai ned t hr ee 

pr oposed si t es t hat  wer e descr i bed i n t he PSC' s f i nal  or der  

appr ovi ng t he CPCN:    

The Nor t h Si t e i s i n t he Ci t y of  Oak Cr eek i n 
Mi l waukee Count y at  t he east  end of  El m Road,  nor t h of  
t he exi st i ng OCPP [ Oak Cr eek Power  Pl ant ]  uni t s.   The 
Sout h Si t e woul d pl ace t he gener at i ng uni t s on a 
por t i on of  t he OCPP pr oper t y sout h of  exi st i ng Uni t s 
5- 8,  i n t he t own of  Cal edoni a i n Raci ne Count y.   The 
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Sout h Si t e——Exp i s a var i at i on on t he Sout h Si t e,  
pl aci ng t he SCPC uni t s i n t he same l ocat i on but  wi t h 
t he I GCC f aci l i t y  on a f eder al / st at e- owned shoot i ng 
r ange ( l and t hat  WEC woul d need t o pur chase) .    

¶72 I n i t s deci s i on r ej ect i ng Cl ean Wi sconsi n' s or i gi nal  

chal l enge t o i t s  compl et eness det er mi nat i on,  t he PSC appl i ed i t s  

i nt er pr et at i on of  § PSC 111. 53( 1) ( e)  t o WEC' s appl i cat i on and 

r easoned:    

At  l east  t wo of  t he t hr ee si t es WEC has i ncl uded 
i n i t s CPCN appl i cat i on meet  t he Commi ssi on' s 
st andar ds.   The pet i t i oner s al l ege t hat  11 or  mor e 
di f f er ent  char act er i st i cs of  t hese si t es ar e 
f unct i onal l y i dent i cal ,  but  t hi s s i t uat i on i s 
di f f i cul t  t o avoi d when sear chi ng f or  l ocat i ons t o 
i nst al l  a new coal - f i r ed pl ant  wher e gener at i on 
al r eady exi st s.   The si mi l ar i t i es hi ghl i ght  t he f act  
t hat  each si t e al t er nat i ve i s  r el y i ng on ex i st i ng 
i nf r ast r uct ur e at  a br ownf i el d gener at i ng s i t e,  and 
t he Commi ssi on has encour aged t he use of  such 
l ocat i ons because t hey t end t o make el ect r i c 
gener at i on pr oj ect s l ess expensi ve and l ess 
envi r onment al l y damagi ng.   The Commi ssi on al so not ed 
t wo si gni f i cant  di st i nct i ons among t he si t es WEC i s 
pr oposi ng.   The pr i mar y s i t e i s l ocat ed i n t he c i t y of  
Oak Cr eek,  Mi l waukee Count y,  whi l e t he al t er nat i ve 
s i t es ar e f ound i n t he t own of  Cal edoni a,  Raci ne 
Count y.   I n addi t i on,  const r uct i on at  t he pr i mar y s i t e 
woul d r equi r e WEC t o cut  and f i l l  10 mi l l i on cubi c 
yar ds of  ear t h,  whi l e at  Al t er nat i ve Si t e A i t  woul d 
onl y need t o move 7. 3 mi l l i on cubi c yar ds.    

The si t e al t er nat i ves WEC i s pr oposi ng ar e 
" di f f er ent  enough"  t o meet  t he Commi ssi on' s 
r equi r ement s i n Wi s.  Admi n.  Code § PSC 111. 53( 1) ( e) .  

¶73 Cl ean Wi sconsi n asser t s t hat  t her e i s no di f f er ence 

bet ween t he " al t er nat i ves"  WEC pr oposed because t hei r  cost  i s  

t he same and t her e ar e no di st i nct  benef i t s t hat  di st i ngui sh t he 

al t er nat i ves f r om one anot her .   Cl ean Wi sconsi n al so not es t hat  

t he i nf or mat i on WEC pr ovi ded as t o i t s pr oposed al t er nat i ves was 
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spar se i n compar i son t o t he i nf or mat i on pr ovi ded f or  t he 

pr i mar y,  pr ef er r ed l ocat i on.    

¶74 The PSC not ed t hat  whi l e t her e wer e many si mi l ar i t i es 

bet ween t he pr oposed si t es,  t hi s  was unavoi dabl e because of  t he 

t ype of  f aci l i t y  t hat  was bei ng pr oposed and because t he PSC 

pr ef er s appl i cant s t o choose si t es t hat  ar e l ocat ed on 

br ownf i el ds,  so as t o mi ni mi ze any adver se envi r onment al  i mpact s  

of  t he pr oposed f aci l i t y . 26  The PSC al so st at ed t hat  t he 

pr oposed si t es wer e l ocat ed i n di f f er ent  c i t i es and count i es.   

Whi l e Cl ean Wi sconsi n ar gues t hese f act s have no r el evance,  t he 

r ecor d i ndi cat es t hat  t he al t er nat e pr oposed l ocat i ons had 

di f f er ent  physi cal  at t r i but es f r om whi ch t he PSC coul d 

r easonabl y det er mi ne t hat  t he pr oposal s of f er ed compet i ng 

packages of  benef i t s and cost s.    

¶75 For  i nst ance,  t he pr oposed Sout h Si t e woul d r equi r e a 

di f f er ent  coal  conveyor  syst em and possi bl e adapt at i on of  on-

si t e haul  r oads.   I n addi t i on,  t he Sout h Si t e and Sout h Si t e- Exp 

woul d r equi r e t he r el ocat i on of  a pl anned commer ci al l y- owned 

wal l boar d pl ant .   The Sout h Si t e- Exp woul d r equi r e WEC t o 

pur chase 70 acr es of  l and f r om t he f eder al  gover nment  t hat  i s  

cur r ent l y used as a shoot i ng r ange.   The Sout h Si t e- Exp i s 

l ocat ed cl oser  t o Lake Mi chi gan t han t he ot her  pr oposed si t es,  

and i t  woul d t her ef or e al l ow equi pment  r equi r i ng cool i ng t o be 

                                                 
26 Br ownf i el ds ar e abandoned i ndust r i al  s i t es,  some of  whi ch 

have act ual  or  per cei ved envi r onment al  cont ami nat i on.   Thei r  use 
i s encour aged so as t o r educe bui l di ng on gr eenf i el ds ( pr i st i ne,  
undi st ur bed l and) .   See U. S.  Envt l .  Pr ot .  Agency,  Br ownf i el ds 
Fact  Sheet ,  EPA Publ i cat i on No.  500- F- 00- 241 ( Oct .  2000) .  
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l ocat ed cl oser  t o t he l ake.   Addi t i onal l y,  t he Sout h Si de- Exp 

woul d r equi r e l ess bl uf f  r emoval  t han t he ot her  t wo si t es and 

woul d al l ow cer t ai n f aci l i t i es t o be mor e access i bl e.   Al t hough 

al l  t hr ee si t es woul d r equi r e a s i gni f i cant  amount  of  ear t h 

r emoval ,  t her e i s a di f f er ence of  2. 7 mi l l i on cubi c yar ds of  

ear t h t hat  woul d need t o be r emoved among some of  t he al t er nat e 

s i t es.   

¶76 Fur t her mor e,  t he f act  t hat  t he pr oposed al t er nat i ves 

wer e l ocat ed i n di f f er ent  communi t i es i s not  i nconsequent i al .   

I t  i s  r easonabl e t o assume t hat  a pr oj ect  t he s i ze of  t he one 

bei ng pr oposed may gar ner  di f f er ent  l evel s of  publ i c suppor t  

dependi ng upon t he communi t y i n whi ch i t  i s  l ocat ed.   I t  i s 

r easonabl e t o assume t hat  an ent i t y pr oposi ng t o bui l d a pr oj ect  

t he s i ze of  t he one at  i ssue her e mi ght  have var yi ng degr ees of  

di f f i cul t y obt ai ni ng necessar y per mi t s dependi ng upon i n whi ch 

communi t y t he pr oj ect  i s  l ocat ed and t hat  di f f er ent  communi t i es 

may desi r e di f f er ent  l evel s of  mi t i gat i on payment s. 27   

¶77 I n sum,  we cannot  say t hat  t he PSC' s ul t i mat e 

concl usi on t hat  WEC' s CPCN appl i cat i on sat i sf i ed t he " al t er nat e 

s i t e"  r equi r ement  was wi t hout  a r at i onal  basi s,  par t i cul ar l y i n 

l i ght  of  t he PSC' s st at ed goal  of  r educi ng t he adver se 

envi r onment al  i mpact s of  t he pr oposed pr oj ect .   Whi l e an 

                                                 
27 The par t i es ar gue about  whet her  t he envi r onment al  i mpact s  

of  t he var i ous pr oposal s,  as s t at ed i n t he EI S,  suf f i c i ent l y 
di st i ngui sh t he si t es pr oposed by WEC.   Because t hi s  
envi r onment al  i mpact  i nf or mat i on was not  bef or e t he PSC when i t  
made i t s compl et eness det er mi nat i on,  we do not  consi der  i t  i n 
our  anal ysi s.    
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opposi t e concl usi on on t he f act s bef or e us mi ght  be equal l y 

r easonabl e or  even mor e r easonabl e,  t he PSC' s det er mi nat i on must  

st and under  our  def er ent i al  st andar d of  r evi ew. 28    

2.  Regul at or y Per mi t s  

¶78 I n addi t i on t o r equi r i ng i nf or mat i on about  al t er nat i ve 

s i t es f or  t he pr oposed f aci l i t y ,  § PSC 111. 53( 1) ( f )  r equi r es an 

appl i cant  t o submi t  " [ s] i t e r el at ed i nf or mat i on f or  each 

pr oposed power  pl ant  s i t e,  i nc l udi ng .  .  .  1.   The r egul at or y 

appr oval s r equi r ed f or  const r uct i on and oper at i on of  t he 

f aci l i t y . "   WEC at t ached t o i t s CPCN appl i cat i on a t abl e l i s t i ng 

var i ous pot ent i al  per mi t s and appr oval s r equi r ed f or  

const r uct i on of  ERGS.   The t abl e i ncl uded 17 di f f er ent  per mi t s 

f r om t en di f f er ent  agenci es,  descr i bed t he per mi t s r equi r ed,  and 

set  f or t h t he appl i cabl e gover ni ng st at ut es.    

¶79 The ci r cui t  cour t  r ul ed t hat  WEC' s appl i cat i on was 

i ncompl et e because i t  concl uded t hat  § PSC 111. 53( 1) ( f ) 1.  

r equi r es an appl i cant  t o f i l e t he r egul at or y per mi t s and 

appr oval s t hemsel ves,  not  mer el y  l i s t  and descr i be t he per mi t s  

needed bef or e const r uct i on begi ns.   Speci f i cal l y,  t he c i r cui t  

cour t  concl uded t hat  WEC' s appl i cat i on was i ncompl et e because i t  

f ai l ed t o i ncl ude necessar y DNR per mi t s.   Thi s i ssue was not  

r ai sed bef or e t he PSC,  and none of  t he par t i es suppor t i ng t he 

                                                 
28 Whi l e Cl ean Wi sconsi n t akes i ssue wi t h t he amount  of  

i nf or mat i on WEC pr ovi ded r el at i ve t o each pr oposed si t e,  i t  i s  
not  t he f unct i on of  t hi s cour t  t o di ct at e t he quant i t y of  
i nf or mat i on t hat  must  be f i l ed wi t h t he PSC.   Al l  t hat  i s 
r equi r ed i s f or  t he appl i cant  t o f i l e suf f i c i ent  mat er i al  so as 
t o al l ow t he PSC t o make a r at i onal  compl et eness det er mi nat i on.   
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ci r cui t  cour t ' s  deci s i on def end i t s r ul i ng on t hi s i ssue bef or e 

t hi s cour t .   Al t hough we r evi ew t he PSC' s deci s i on and not  t hat  

of  t he c i r cui t  cour t  and no par t y adver se t o t he PSC' s deci s i on 

has pur sued t hi s i ssue on appeal ,  we nonet hel ess addr ess t hi s 

i ssue because WEC,  t he PSC,  and Dai r y l and devot ed si gni f i cant  

por t i ons of  t hei r  br i ef s t o t hi s i ssue,  t he i ssue i s one of  

gr eat  publ i c i mpor t ance,  and an anal ysi s of  t hi s i ssue wi l l  

af f ect  our  di scussi on of  whet her  WEC was r equi r ed t o f i l e 

t r ansmi ssi on l i ne agr eement s wi t h i t s CPCN appl i cat i on.    

¶80 The PSC has i nt er pr et ed § PSC 111. 53( 1) ( f ) 1.  as 

r equi r i ng a CPCN appl i cant  t o submi t  onl y i nf or mat i on concer ni ng 

t he r equi r ed per mi t s and not  t he act ual  per mi t s.   Wi sconsi n 

Admi n.  Code § PSC 111. 53( 1) ( f )  r equi r es an appl i cant  t o submi t  

" [ s] i t e- r el at ed i nf or mat i on f or  each pr oposed power  pl ant  s i t e,  

i ncl udi ng .  .  .  .  [ t ] he r egul at or y appr oval s r equi r ed f or  

const r uct i on and oper at i on of  t he f aci l i t y . "   ( Emphasi s added. )   

We concl ude t hat  t he PSC' s i nt er pr et at i on of  t hi s r egul at i on i s 

not  i nconsi st ent  wi t h t he t ext  of  t he r egul at i on or  pl ai nl y 

er r oneous f or  sever al  r easons.    

¶81 Fi r st ,  i f  one consi der s t he r egul at or y per mi t s 

t hemsel ves t o be " i nf or mat i on, "  and t hat  t he r egul at i on r equi r es 

t he act ual  per mi t s t o be f i l ed,  ot her  por t i ons of  t he r egul at i on 

wi l l  be r ender ed absur d.   Among t he ot her  " i nf or mat i on"  an 

appl i cant  must  suppl y under  § PSC 111. 53( 1) ( f )  i s  " [ o] t her  

auxi l i ar y f aci l i t i es, "  Wi s.  Admi n.  Code § PSC 111. 53( 1) ( f ) 5. ,  

" nat ur al  r esour ces at  each s i t e, "  Wi s.  Admi n.  Code § PSC 

111. 53( 1) ( f ) 6. ,  and " [ a] est het i cs[ , ] "  Wi s.  Admi n.  Code § PSC 
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111. 53( 1) ( f ) 8.   Wi s.  Ci t i zens Concer ned f or  Cr anes and Doves v.  

DNR,  2004 WI  40,  ¶6,  270 Wi s.  2d 318,  677 N. W. 2d 612 ( st at ut es 

and r egul at i ons must  be r ead i n t he cont ext  i n whi ch t hey 

appear ) .   I f  al l  t he i t ems l i s t ed i n § PSC 111. 53( 1) ( f )  wer e 

t hemsel ves r equi r ed t o be submi t t ed as " i nf or mat i on, "  an 

appl i cant  woul d be r equi r ed t o f i l e " nat ur al  r esour ces, "  

" auxi l i ar y f aci l i t i es, "  and " aest het i cs"  t hemsel ves wi t h t he 

appl i cat i on.   Such a r eadi ng of  t he r egul at i on i s absur d.   

Tr ot t ,  242 Wi s.  2d 397,  ¶14 ( r egul at i ons shoul d be i nt er pr et ed 

t o avoi d unr easonabl e or  absur d r esul t s) .  

¶82 Second,  t he PSC' s i nt er pr et at i on of  § PSC 

111. 53( 1) ( f ) 1.  i s  consi st ent  wi t h Wi s.  Admi n.  Code § PSC 

111. 53( 1) ( f ) 2. ,  whi ch r equi r es t he appl i cant  t o f i l e " [ t ] he 

const r uct i on schedul e and t i mel i ne,  showi ng const r uct i on 

act i v i t i es and per mi t t i ng expect at i ons f r om t he begi nni ng of  

const r uct i on t o t he i n- ser vi ce dat e. "   ( Emphasi s added. )   I f  t he 

per mi t s t hemsel ves need t o be f i l ed under  § PSC 111. 53( 1) ( f ) 1. ,  

t hen t he l anguage concer ni ng t he " per mi t t i ng expect at i ons"  of  

t he appl i cant  i n § PSC 111. 53( 1) ( f ) 2.  i s  r ender ed super f l uous or  

i s i n conf l i c t  wi t h § PSC 111. 53( 1) ( f ) 1.   Basi nas v.  St at e,  104 

Wi s.  2d 539,  546,  312 N. W. 2d 483 ( 1981) ( r egul at i ons shoul d be 

i nt er pr et ed t o avoi d conf l i c t  among di f f er ent  pr ovi s i ons and so 

as t o avoi d r ender i ng pr ovi s i ons super f l uous) .    

¶83 Addi t i onal l y,  t he PSC' s i nt er pr et at i on of  § PSC 

111. 53( 1) ( f ) 1.  i s  consi st ent  wi t h t he st at ut es gover ni ng t he 

i ssuance of  a CPCN.   Bosco,  272 Wi s.  2d 586,  ¶19 ( val i d agency 

i nt er pr et at i on of  i t s  r egul at i ons cannot  be cont r ar y t o st at ut e 
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gover ni ng agency) .   Speci f i cal l y,  t he PSC' s i nt er pr et at i on of  

§ PSC 111. 53( 1) ( f ) 1. ——r equi r i ng onl y i nf or mat i on about  

r egul at or y per mi t s t o be f i l ed——compor t s wi t h t he st at ut e 

set t i ng f or t h t he pr ocess and t i mel i ne f or  obt ai ni ng r egul at or y 

per mi t s f r om t he DNR,  wher eas an i nt er pr et at i on of  § PSC 

111. 53( 1) ( f ) 1.  t hat  r equi r es t he act ual  per mi t s t o be f i l ed 

bef or e a CPCN appl i cat i on i s compl et e woul d conf l i c t  wi t h t he 

st at ut e. 29 

                                                 
29 Wi sconsi n St at .  § 196. 491( 3) ( a) 3.  pr ovi des:  

a.  At  l east  60 days bef or e a per son f i l es an 
appl i cat i on under  subd.  1. ,  t he per son shal l  pr ovi de 
t he depar t ment  wi t h an engi neer i ng pl an showi ng t he 
l ocat i on of  t he f aci l i t y ,  a descr i pt i on of  t he 
f aci l i t y ,  i ncl udi ng t he maj or  component s of  t he 
f aci l i t y  t hat  have a s i gni f i cant  ai r ,  wat er  or  sol i d 
wast e pol l ut i on pot ent i al ,  and a descr i pt i on of  t he 
ant i c i pat ed ef f ect s of  t he f aci l i t y  on ai r  and wat er  
qual i t y.   Wi t hi n 30 days af t er  a per son pr ovi des an 
engi neer i ng pl an,  t he depar t ment  shal l  pr ovi de t he 
per son wi t h a l i s t i ng of  each depar t ment  per mi t  or  
appr oval  whi ch,  on t he basi s of  t he i nf or mat i on 
cont ai ned i n t he engi neer i ng pl an,  appear s t o be 
r equi r ed f or  t he const r uct i on or  oper at i on of  t he 
f aci l i t y .  

b.  Wi t hi n 20 days af t er  t he depar t ment  pr ovi des a 
l i s t i ng speci f i ed i n subd.  3. a.  t o a per son,  t he 
per son shal l  appl y f or  t he per mi t s and appr oval s 
i dent i f i ed i n t he l i s t i ng.   The depar t ment  shal l  
det er mi ne whet her  an appl i cat i on under  t hi s subd.  3. b.  
i s  compl et e and,  no l at er  t han 30 days af t er  t he 
appl i cat i on i s f i l ed,  not i f y t he appl i cant  about  t he 
det er mi nat i on.   I f  t he depar t ment  det er mi nes t hat  t he 
appl i cat i on i s i ncompl et e,  t he not i ce shal l  st at e t he 
r eason f or  t he det er mi nat i on.   An appl i cant  may 
suppl ement  and r ef i l e an appl i cat i on t hat  t he 
depar t ment  has det er mi ned t o be i ncompl et e.   Ther e i s 
no l i mi t  on t he number  of  t i mes t hat  an appl i cant  may 
r ef i l e an appl i cat i on under  t hi s subd.  3. b.   I f  t he 
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¶84 Wi sconsi n St at .  § 196. 491( 3) ,  gover ni ng t he pr ocedur e 

f or  i ssui ng a CPCN,  al so descr i bes t he pr ocess and t i mel i ne f or  

obt ai ni ng necessar y r egul at or y per mi t s f r om t he DNR.   Si xt y days 

bef or e a per son f i l es a CPCN appl i cat i on,  he must  f i l e an 

engi neer i ng pl an wi t h t he DNR descr i bi ng t he pr oposed f aci l i t y .   

Wi s.  St at .  § 196. 491( 3) ( a) 3. a.   Thi r t y days af t er  t he 

engi neer i ng pl an i s f i l ed ( 30 days pr i or  t o t he f i l i ng of  t he 

CPCN appl i cat i on) ,  t he DNR must  pr ovi de t he appl i cant  wi t h a 

l i s t  of  t he necessar y per mi t s.   Wi s.  St at .  § 196. 491( 3) ( a) 3. a.   

The appl i cant  t hen has 20 days f r om t he t i me t he DNR pr ovi des a 

l i s t  of  t he necessar y per mi t s ( up unt i l  10 days pr i or  t o f i l i ng 

t he CPCN appl i cat i on)  t o appl y f or  t he per mi t s.   

Wi s.  St at .  § 196. 491( 3) ( a) 3. b.    

¶85 The DNR must  det er mi ne whet her  t he per mi t  appl i cat i on 

i s compl et e wi t hi n 30 days af t er  t he per son appl i es f or  t he 

per mi t s ( 20 days af t er  t he CPCN appl i cat i on i s f i l ed and 10 days 

bef or e t he PSC must  det er mi ne i f  t he CPCN i s compl et e)  

Wi s.  St at .  § 196. 491( 3) ( a) 3. b.   I f  t he per mi t  appl i cat i on i s 

i ncompl et e,  t he appl i cant  may suppl ement  t he appl i cat i on,  agai n 

t r i gger i ng t he 30- day t i me per i od.   

                                                                                                                                                             
depar t ment  f ai l s  t o det er mi ne whet her  an appl i cat i on 
i s compl et e wi t hi n 30 days af t er  t he appl i cat i on i s 
f i l ed,  t he appl i cat i on shal l  be consi der ed t o be 
compl et e.   The depar t ment  shal l  compl et e act i on on an 
appl i cat i on under  t hi s subd.  3. b.  f or  any per mi t  or  
appr oval  t hat  i s  r equi r ed pr i or  t o const r uct i on of  a 
f aci l i t y  wi t hi n 120 days af t er  t he dat e on whi ch t he 
appl i cat i on i s det er mi ned or  consi der ed t o be 
compl et e.  
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Wi s.  St at .  § 196. 491( 3) ( a) 3. b.   Af t er  t he DNR per mi t  appl i cat i on 

i s det er mi ned t o be compl et e,  t he DNR t hen has anot her  120 days 

( 140 days af t er  t he CPCN appl i cat i on i s f i l ed and 110 days af t er  

t he PSC must  det er mi ne whet her  t he CPCN appl i cat i on i s compl et e)  

t o det er mi ne whet her  t o i ssue t he per mi t s.   

Wi s.  St at .  § 196. 491( 3) ( a) 3. b.     

¶86 Ther ef or e,  i nt er pr et i ng § PSC 111. 53( 1) ( f ) 1.  t o 

r equi r e a CPCN appl i cant  t o f i l e t he act ual  r egul at or y appr oval s 

bef or e t he CPCN appl i cat i on can be deemed t o be compl et e woul d 

c l ear l y conf l i c t  wi t h Wi s.  St at .  § 196. 491( 3) ( a) 3. a. - b.   Under  

t he st at ut e,  t he ear l i est  t he DNR can i ssue t he r equi r ed 

r egul at or y per mi t s i s 140 days af t er  t he CPCN appl i cat i on i s 

f i l ed and 110 days af t er  t he PSC i s r equi r ed t o make i t s  

compl et eness det er mi nat i on.   Thus,  t he st at ut e expr essl y 

cont empl at es t hat  a CPCN appl i cant  wi l l  not  have t he r equi r ed 

DNR per mi t s i n hand at  t he t i me t he PSC must  r ender  i t s 

compl et eness det er mi nat i on.    

¶87 Fur t her mor e,  § PSC 111. 53( 1) ( f )  r equi r es s i t e- r el at ed 

i nf or mat i on f or  " each pr oposed power  pl ant  s i t e. "   I f  i t  i s  not  

suf f i c i ent  f or  a CPCN appl i cant  t o mer el y f i l e i nf or mat i on 

concer ni ng t he r equi r ed per mi t s,  t hen t he appl i cant  woul d need 

t o obt ai n a set  of  per mi t s f or  each " pr oposed power  pl ant  s i t e. "   

Thi s,  i n t ur n,  woul d r equi r e,  at  a mi ni mum,  t wo set s of  per mi t  

appl i cat i ons t o be f i l ed wi t h t he DNR.   I n addi t i on,  t he DNR 

woul d be r equi r ed t o i ssue per mi t s f or  at  l east  one si t e t hat  

wi l l  not  ul t i mat el y be t he si t e at  whi ch t he power  pl ant  i s 

bui l t .   Such a r esul t  woul d be absur d and i n conf l i c t  wi t h t he 
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pur pose of  § 196. 491,  whi ch i s t o pr ovi de a st r eaml i ned 

cer t i f i cat e appl i cat i on pr ocess.   RURAL,  239 Wi s.  2d 660,  ¶31.    

¶88 As t he PSC' s i nt er pr et at i on of  § PSC 111. 53( 1) ( f ) 1.  i s 

not  i nconsi st ent  wi t h t he t ext  of  t he r egul at i on and i s 

consi st ent  wi t h t he st at ut es gover ni ng t he i ssuance of  t he CPCN 

and r egul at or y appr oval s,  we accor d i t  gr eat  wei ght  def er ence.   

WEC f i l ed a det ai l ed t abl e l i s t i ng:   1)  t he per mi t s t hat  woul d 

be r equi r ed f or  ERGS;  2)  t he act i v i t y f or  whi ch each per mi t  was 

needed;  3)  t he agency r esponsi bl e f or  i ssui ng each per mi t ;  and 

4)  t he st at ut e or  code pr ovi s i on pur suant  t o whi ch each per mi t  

woul d be i ssued.   We cannot  concl ude t hat  t he PSC' s 

det er mi nat i on t hat  t he appl i cat i on cont ai ned t he i nf or mat i on 

r equi r ed under  § PSC 111. 53( 1) ( f ) 1.  was wi t hout  a r at i onal  

basi s.    

3.  Tr ansmi ssi on Li ne Agr eement s 

¶89 Wi sconsi n Admi n.  Code § PSC 111. 53( 1) ( f )  r equi r es a 

per son f i l i ng a CPCN appl i cat i on t o pr ovi de " [ s] i t e- r el at ed 

i nf or mat i on f or  each pr oposed power  pl ant  s i t e,  

i ncl udi ng .  .  .  .  4.   Any r equi r ed t r ansmi ssi on l i ne 

const r uct i on,  agr eement s f or  use of  t he t r ansmi ssi on syst em t o 

del i ver  pl ant  power ,  t r ansmi ssi on l osses,  and ef f ect s on syst em 

r el i abi l i t y . "   Al t hough t hi s i ssue was not  r ai sed bef or e t he 

PSC,  i t  was r ai sed i n t he c i r cui t  cour t ,  and t he ci r cui t  cour t  

det er mi ned t hat  WEC' s CPCN appl i cat i on was i ncompl et e because i t  

f ai l ed t o i ncl ude t he act ual  t r ansmi ssi on l i ne agr eement s.   

Cl ean Wi sconsi n r enews i t s ar gument  concer ni ng t he t r ansmi ssi on 
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l i ne agr eement s bef or e t hi s cour t .   Ther e i s no di sput e t hat  

WEC' s appl i cat i on di d not  cont ai n such agr eement s.   

¶90 For  t he r easons di scussed supr a,  i n r egar d t o t he need 

t o obt ai n r egul at or y per mi t s,  t he PSC' s i nt er pr et at i on of  § PSC 

111. 53( 1) ( f ) ,  as r equi r i ng onl y i nf or mat i on concer ni ng t he 

l i s t ed i t ems i s ent i t l ed t o gr eat  wei ght  def er ence.   As 

pr evi ousl y di scussed,  act ual l y r equi r i ng an appl i cant  t o f i l e 

t he i t ems l i s t ed i n § PSC 111. 53( 1) ( f )  woul d be absur d.    

¶91 Thi s i s par t i cul ar l y t r ue wi t h r egar d t o § PSC 

111. 53( 1) ( f ) 4.   I f ,  as Cl ean Wi sconsi n cont ends,  a CPCN 

appl i cant  i s r equi r ed t o obt ai n and f i l e t he act ual  " agr eement s 

f or  use of  t he t r ansmi ssi on syst em t o del i ver  pl ant  power , "  t hen 

t he appl i cant  must  al so necessar i l y  f i l e " [ a] ny r equi r ed 

t r ansmi ssi on l i ne const r uct i on[ . ] "   Wi s.  Admi n.  Code § PSC 

111. 53( 1) ( f ) 4.   Thi s i nt er pr et at i on s i mpl y makes no sense.   

Under  t he PSC' s i nt er pr et at i on,  an appl i cant  must  f i l e 

i nf or mat i on about  or  concer ni ng " [ a] ny r equi r ed t r ansmi ssi on 

l i ne const r uct i on[ ] "  and i nf or mat i on about  or  concer ni ng 

" agr eement s f or  use of  t he t r ansmi ssi on syst em t o del i ver  pl ant  

power [ . ] "   Wi s.  Admi n.  Code § PSC 111. 53( 1) ( f ) 4.    

¶92 Fur t her mor e,  as pr evi ousl y not ed,  § PSC 111. 53( 1) ( f )  

r equi r es an appl i cant  t o f i l e i nf or mat i on r egar di ng t he l i s t ed 

i t ems " f or  each pr oposed power  pl ant  s i t e. "   I f  Cl ean 

Wi sconsi n' s i nt er pr et at i on of  § PSC 111. 53( 1) ( f ) 4.  wer e cor r ect ,  

t hen an appl i cant  woul d be r equi r ed t o obt ai n t r ansmi ssi on l i ne 

agr eement s f or  ( at  a mi ni mum)  t wo separ at e pr oposed si t es,  one 

of  whi ch wi l l  not  be bui l t  upon.   Cl ean Wi sconsi n f ai l s  t o 
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expl ai n how a ut i l i t y  i s  t o obt ai n agr eement s f or  t he 

const r uct i on of  t r ansmi ssi on l i nes f or  a power  pl ant  whose CPCN 

appl i cat i on has yet  t o be appr oved or  a pl ant  whose si t e i s 

uncer t ai n.    

¶93 Ther ef or e,  we accor d t he PSC' s i nt er pr et at i on of  § PSC 

111. 53( 1) ( f ) 4.  gr eat  wei ght  def er ence.   WEC f i l ed over  100 pages 

of  i nf or mat i on r el at i ng t o t r ansmi ssi on l i nes,  i ncl udi ng a 

document  ent i t l ed " Gener at i on I nt er connect i on St udy Repor t " —— 

pr epar ed by t he Amer i can Tr ansmi ssi on Company ( ATC) 30——and a 

document  ent i t l ed " Power  of  t he Fut ur e ( PTF)  Faci l i t i es St udy:   

Tr ansmi ssi on Assessment  of  Pr oposed Gener at or  Addi t i ons. "   These 

document s cont ai n ver y det ai l ed assessment s of  t he ef f ect s of  

ERGS on exi st i ng t r ansmi ssi on,  r equi r ed t r ansmi ssi on 

i mpr ovement s,  upgr ades,  and modi f i cat i ons;  det ai l ed br eakdowns 

of  t he est i mat ed cost s f or  t he i mpr ovement s;  and det ai l ed 

t echni cal  schemat i cs f or  t he t r ansmi ssi on upgr ades.   The PSC 

det er mi ned t hat  t hese f i l i ngs wer e suf f i c i ent  t o sat i sf y § PSC 

111. 53( 1) ( f ) 4.   We cannot  concl ude t hat  t hi s det er mi nat i on was 

wi t hout  a r at i onal  basi s. 31   

 

 

                                                 
30 Accor di ng t o t he par t i es '  submi ssi ons,  ATC owns al l  

t r ansmi ssi on asset s i n east er n Wi sconsi n.    

31 Al t hough Cl ean Wi sconsi n al so makes passi ng r ef er ence t o 
Wi s.  Admi n.  Code § 111. 53( 1) ( f ) 9.  i n i t s br i ef ,  a r evi ewi ng 
cour t  need not  addr ess ar gument s i nsuf f i c i ent l y devel oped.   
Bar akat  v.  DHSS,  191 Wi s.  2d 769,  786,  530 N. W. 2d 392 ( Ct .  App.  
1995) .    
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4.  Ot her  r equi r ed i nf or mat i on  

¶94 Cl ean Wi sconsi n' s f i nal  ar gument  wi t h r egar d t o t he 

PSC' s compl et eness det er mi nat i on i s t hat  t he PSC er r ed i n 

det er mi ni ng t hat  WEC' s CPCN appl i cat i on was compl et e because i t  

speci f i cal l y acknowl edged t hat  i t  was not  compl et e i n r egar d t o 

cer t ai n wet l and i nf or mat i on.   The l anguage i n t he PSC' s November  

15,  2002,  l et t er  t o whi ch Cl ean Wi sconsi n r ef er s,  st at es:    

Whi l e t he appl i cat i on i s det er mi ned t o be 
compl et e at  t hi s t i me,  our  det er mi nat i on i s,  i n par t ,  
based on [ WEC' s]  commi t ment  t o suppl y addi t i onal  
i nf or mat i on r el at ed t o i t ems 6,  7,  and 18 of  t he 
Commi ssi on' s Oct ober  7,  2002,  i ncompl et eness l et t er .   
Subst ant i al  amount s of  i nf or mat i on r el at i ve t o i t ems 6 
and 7 have been pr ovi ded and wi l l  al l ow our  r evi ew of  
t he wet l and del i neat i ons t o begi n.   Based on t he 
i nf or mat i on cont ai ned i n Suppl ement  4 and 
conver sat i ons wi t h [ WEC' s]  st af f ,  i t  i s  my 
under st andi ng t hat  t he r emai ni ng i nf or mat i on r el at i ve 
t o i t ems 6 and 7,  consi st i ng of  f i nal  wet l and r epor t s 
f r om t he Sout heast  Regi onal  Pl anni ng Commi ssi on,  wi l l  
be avai l abl e appr oxi mat el y i n t wo weeks.   I n addi t i on,  
t he i nf or mat i on r el at i ve t o subsur f ace dr i l l i ng,  
sampl i ng and t est i ng sur vey,  t he wave/ envi r onment al  
c l i mat e st at e sur vey and t he aquat i c/ bent hi c 
envi r onment al  l ake bot t om char act er i zat i on sur vey i n 
i t em 18 wi l l  be avai l abl e on t he t i me l i ne set  out  as 
answer  5- SUP- 021 of  Suppl ement  4.   

Whi l e I  f ul l y  expect  t o r ecei ve t he r emai ni ng 
i nf or mat i on on t he est abl i shed t i me f r ames,  f ai l ur e by 
[ WEC]  t o submi t  t he i nf or mat i on i n a t i mel y manner  
wi l l  l i kel y del ay t he CPCN pr ocess as t hi s i nf or mat i on 
i s necessar y i n or der  t o compl et e our  r evi ew of  t he 
pr oposed pr oj ect  and i ssue a j oi nt  PSCW/ DNR 
Envi r onment al  I mpact  St at ement .   Pr i or  t o r ecei pt  and 
r evi ew of  t he necessar y i nf or mat i on,  i t  woul d be 
ext r emel y di f f i cul t  t o schedul e hear i ngs.  .  .  .   

Pl ease be awar e t hat  appl i cat i on i nf or mat i on t hat  
i s consi der ed adequat e now may r equi r e f ur t her  
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devel opment  l at er  i n t he Commi ssi on' s r evi ew 
pr ocess.  .  .  .   

¶95 Cont r ar y t o Cl ean Wi sconsi n' s suggest i on,  t hi s l et t er  

does not  st at e t hat  WEC' s appl i cat i on i s bei ng det er mi ned t o be 

compl et e even t hough t he wet l and i nf or mat i on i s i ncompl et e.   The 

l et t er  c l ear l y s t at es t hat  WEC f i l ed i nf or mat i on suf f i c i ent  t o 

" al l ow [ t he PSC' s]  r evi ew of  t he wet l and del i neat i ons t o begi n. "   

The l et t er  al so di scusses t he t i mel i ne f or  when addi t i onal  

i nf or mat i on i s t o be r ecei ved.   Fur t her ,  i t  spec i f i cal l y st at es 

" appl i cat i on i nf or mat i on t hat  i s consi der ed adequat e now may 

r equi r e f ur t her  devel opment  l at er  i n t he Commi ssi on' s r evi ew 

pr ocess. "    

¶96 I n ot her  wor ds,  t he PSC' s compl et eness l et t er  

acknowl edged t hat  WEC' s appl i cat i on cont ai ned suf f i c i ent  

i nf or mat i on f or  t he PSC t o begi n i t s r evi ew.   The PSC st at ed 

t hat  WEC may be r equi r ed t o f i l e addi t i onal  i nf or mat i on i n t he 

f ut ur e.   Not hi ng i n t he l et t er  suggest s t hat  WEC' s appl i cat i on 

was l acki ng i nf or mat i on necessar y f or  t he PSC t o det er mi ne t hat  

t he appl i cat i on was compl et e.   We see not hi ng unr easonabl e i n 

t he PSC det er mi ni ng an appl i cat i on t o be compl et e yet  r equest i ng 

f ur t her  i nf or mat i on t o assi st  i n i t s r evi ew of  t he CPCN 

appl i cat i on.   Gi ven t hat  t he PSC' s compl et eness l et t er  

acknowl edges t hat  WEC had f i l ed suf f i c i ent  i nf or mat i on f or  i t  t o 

begi n i t s r evi ew of  t he CPCN appl i cat i on,  Cl ean Wi sconsi n has 

f ai l ed t o per suade us t hat  t he PSC' s det er mi nat i on of  

compl et eness i s unr easonabl e.   I d.   
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¶97 We next  exami ne t he par t i es '  ar gument s concer ni ng 

whet her  t he PSC er r oneousl y i ssued t he CPCN f or  t he t wo ERGS.    

B.  I ssuance of  t he CPCN 

1.  Wi sconsi n' s Ener gy Pr i or i t i es Law 

¶98 The PSC i s r equi r ed t o compl y wi t h t he Ener gy 

Pr i or i t i es Law ( EPL) ,  Wi s.  St at .  § 1. 12,  when appr ovi ng CPCNs 

f or  l ar ge el ect r i c gener at i ng f aci l i t i es.   See 

Wi s.  St at .  § 196. 025( 1) .   The EPL st at es Wi sconsi n' s ener gy 

pol i cy and gi ves agenci es and gover nment al  uni t s a l i s t  of  

ener gy sour ce opt i ons and t he pr i or i t y i n whi ch t hey shoul d be 

consi der ed when maki ng deci s i ons.   Cl ean Wi sconsi n and Cal pi ne 

r ai se numer ous ar gument s t hat  t he PSC vi ol at ed t he EPL by 

appr ovi ng t he CPCN f or  ERGS.    

¶99 The r el evant  par t  of  t he EPL st at es:  

( 4)  Pr i or i t i es.   I n meet i ng ener gy demands,  t he 
pol i cy of  t he st at e i s t hat ,  t o t he ext ent  cost -
ef f ect i ve and t echni cal l y f easi bl e,  opt i ons be 
consi der ed based on t he f ol l owi ng pr i or i t i es,  i n t he 
or der  l i s t ed:  

( a)  Ener gy conser vat i on and ef f i c i ency.    

( b)  Noncombust i bl e r enewabl e ener gy r esour ces.    

( c)  Combust i bl e r enewabl e ener gy r esour ces.    

( d)  Nonr enewabl e combust i bl e ener gy r esour ces,  
i n t he or der  l i s t ed:    

1.  Nat ur al  gas.    

2.  Oi l  or  coal  wi t h a sul phur  cont ent  of  l ess 
t han 1%.    

3.  Al l  ot her  car bon- based f uel s.    
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( 5)  Meet i ng Ener gy Demands.   ( a)  I n desi gni ng 
al l  new and r epl acement  ener gy pr oj ect s,  a st at e 
agency or  l ocal  gover nment al  uni t  shal l  r el y t o t he 
gr eat est  ext ent  f easi bl e on ener gy ef f i c i ency 
i mpr ovement s and r enewabl e ener gy r esour ces,  i f  t he 
ener gy ef f i c i ency i mpr ovement s and r enewabl e ener gy 
r esour ces ar e cost - ef f ect i ve and t echni cal l y f easi bl e 
and do not  have unaccept abl e envi r onment al  i mpact s.    

( b)  To t he gr eat est  ext ent  cost - ef f ect i ve and 
t echni cal l y f easi bl e,  a st at e agency or  l ocal  
gover nment al  uni t  shal l  desi gn al l  new and r epl acement  
ener gy pr oj ect s f ol l owi ng t he pr i or i t i es l i s t ed i n 
sub.  ( 4) .  

¶100 Wi sconsi n St at .  § 196. 025( 1)  speci f i cal l y char ges t he 

PSC wi t h t he dut y t o i mpl ement  t hese pr i or i t i es:   " To t he ext ent  

cost - ef f ect i ve,  t echni cal l y f easi bl e and envi r onment al l y sound,  

t he [ PSC]  shal l  i mpl ement  t he pr i or i t i es under  s.  1. 12 ( 4)  i n 

maki ng al l  ener gy- r el at ed deci s i ons and or der s,  i ncl udi ng 

advance pl an,  r at e set t i ng and r ul e- maki ng or der s. "  

¶101 ERGS woul d use hi gh- sul f ur  coal  as i t s f uel ,  whi ch i s 

t he l owest - pr i or i t y f uel  under  t he EPL.   Cal pi ne has pr oposed an 

al t er nat i ve f aci l i t y  t o be f uel ed by nat ur al  gas,  whi ch i s t he 

hi ghest  pr i or i t y nonr enewabl e combust i bl e ener gy opt i on.  

¶102 Bef or e di scussi ng t he par t i es '  ar gument s concer ni ng 

t he PSC' s i nt er pr et at i on and appl i cat i on of  t he EPL,  we set  

f or t h t he r el evant  por t i ons of  t he PSC' s Fi nal  Deci s i on and 

summar i ze t he r easoni ng gi ven f or  t he PSC' s concl usi ons 

r egar di ng t he EPL,  as i t  i s  t he r easoni ng i n t he PSC' s deci s i on 

t hat  f r ames t he par t i es '  ar gument s on appeal .    

¶103 We begi n by not i ng t hat  t he PSC cl ear l y r ecogni zed 

t hat  t he EPL was appl i cabl e t o i t s deci s i on:    
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Anot her  i mpor t ant  l egal  and pol i cy i ssue t hi s 
Commi ssi on must  deci de i s whet her  or  not  t her e i s 
enough ener gy conser vat i on,  r enewabl e r esour ces,  or  a 
c l eaner  bur ni ng f uel  t o cancel  or  del ay t he 
const r uct i on appr oval s sought  f or  t he SCPC uni t s i n 
t hi s pr oceedi ng.   St at e l aw pr ovi des gui dance t o t he 
Commi ssi on i n car r y i ng out  t he st at e' s ener gy pol i cy.  
Our  obl i gat i ons ar e set  f or t h i n Wi s.  St at .  § 1. 12.  

¶104 The PSC t hen di scussed t he opposi t i on t o ERGS and t he 

ar gument  t hat  t he EPL mandat es sel ect i on of  t he nat ur al - gas 

al t er nat i ve pr esent ed by Cal pi ne.   The PSC st at ed i t  had 

di scr et i on i n appl y i ng t he EPL and t hat  i t  was r equi r ed t o 

consi der  i t s obl i gat i ons under  t he Pl ant  Si t i ng Law when 

appl y i ng t he EPL:  

Thi s [ EPL] ,  however ,  i s  not  a mandat e t o st at e 
agenci es t hat  must  be mechani cal l y appl i ed t o achi eve 
a speci f i c  out come.   I n t he Pr ef at or y Not e t o 1993 
Wi s.  Act  414,  whi ch enact ed t hi s l aw,  t he Legi s l at ur e 
decl ar es t hat  i t  " does not  want  t o cr eat e i nf l exi bl e 
mandat es or  depr i ve deci s i on maker s of  t he di scr et i on 
needed t o r espond appr opr i at el y t o t he c i r cumst ances 
sur r oundi ng ener gy- r el at ed deci s i ons. "   The 
Legi s l at ur e expl ai ns t hat  t hi s l aw uses " a combi nat i on 
of  di r ect i ves and encour agement ,  whi l e r eser vi ng 
subst ant i al  di scr et i onar y aut hor i t y t o t he deci s i on 
maker . "  Such di scr et i on must  be appl i ed i n t hi s case,  
t o har moni ze t he di r ect i ves of  t he [ EPL]  wi t h t hose of  
t he Power  Pl ant  Si t i ng Law.   The st at ut or y f r amewor k 
f or  anal yzi ng whet her  appr ovi ng a CPCN pr oj ect  woul d 
be i n t he publ i c i nt er est  i nvol ves a number  of  
f act or s,  beyond t hose speci f i ed i n t he [ EPL] .   The 
Commi ssi on must  consi der  t he ext ent  t o whi ch a 
pr oposal  may cause i ndi v i dual  har dshi ps,  as wel l  as 
concer ns about  i t s engi neer i ng,  economi cs,  saf et y,  
r el i abi l i t y ,  envi r onment al  i mpact s,  i nt er f er ence wi t h 
l ocal  l and use pl ans,  and i mpact  upon whol esal e 
compet i t i on.   The Commi ssi on i s r equi r ed t o bal ance 
al l  of  t hese compet i ng el ement s,  whi ch f r equent l y l ead 
i n di f f er ent  di r ect i ons;  no si ngl e pr i mar y f act or  i s 
t he measur e of  a CPCN pr oj ect .   Thus,  t he Commi ssi on 
i s r esponsi bl e f or  har moni zi ng t he [ EPL]  and t he Power  
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Pl ant  Si t i ng Law,  i n or der  t o det er mi ne what  i s i n t he 
publ i c i nt er est .  

¶105 The PSC t hen began i t s anal ysi s under  t he EPL by 

addr essi ng t he f i r st  l i s t ed pr i or i t y,  ener gy conser vat i on and 

ef f i c i ency:    " The appl i cant s '  and Commi ssi on st af f ' s  est i mat es 

of  achi evabl e ener gy ef f i c i ency do not  demonst r at e t hat  ener gy 

ef f i c i ency coul d r el i abl y or  cost - ef f ect i vel y ser ve t o 

subst i t ut e,  or  post pone,  t he SCPC uni t s. "  However ,  t he PSC 

concl uded t hat  " a moder at e l evel  of  i nt er vent i on i n t he ener gy 

ef f i c i ency mar ket  woul d pr oduce at  l east  55 MW of  cost - ef f ect i ve 

and t echni cal l y f easi bl e ener gy ef f i c i ency i n WEPCO' s ser vi ce 

t er r i t or y by 2008. "   Ther ef or e,  t he PSC or der ed WEPCO t o submi t  

a pl an t o t he PSC f or  capt ur i ng at  l east  55 MW t hr ough ener gy 

ef f i c i ency pr ogr ams.    

¶106 The PSC next  di scussed r enewabl e r esour ces and 

i dent i f i ed wi nd power  and bi omass ener gy as t he r esour ces most  

l i kel y t o be cost - ef f ect i ve.   I t  not ed t hat  WEPCO had i ssued t wo 

r equest s f or  pr oposal s consi der i ng 200 MW of  wi nd power  and 25 

MW of  bi omass power ,  but  concl uded t hat  t hese " r enewabl e 

r esour ces ar e not  cost - ef f ect i ve,  t echni cal l y f easi bl e 

al t er nat i ves. "  

¶107 The PSC t hen consi der ed nat ur al - gas power ,  st at i ng:   

" No gas- f i r ed,  basel oad f aci l i t i es wer e pr esent ed as ei t her  a 

cost - ef f ect i ve or  t echni cal l y f easi bl e al t er nat i ve i n t hi s 

r ecor d. " 32  The PSC expl ai ned t hat  i t  was cr i t i cal  t hat  WEPCO 

addr ess t he need f or  new basel oad f aci l i t i es i mmedi at el y:    
                                                 

32 A basel oad f aci l i t y  pr ovi des power  " ef f ect i vel y on a 
const ant  basi s,  not  l ess t han 70% of  t he t i me,  day i n day out . "    
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A cr i t i cal  par t  of  t he Commi ssi on’ s ul t i mat e 
pr ef er ence f or  coal - f i r ed gener at i on over  gas- f i r ed 
gener at i on r est s heavi l y on t he di scr et i on accor ded t o 
t he Commi ssi on under  t he [ EPL]  and t he Power  Pl ant  
Si t i ng Law.   Mor e si gni f i cant l y,  t he cr ux of  t hi s case 
i s r eal l y about  t he appr opr i at e t i mi ng t o const r uct  
new basel oad gener at i on.   A f undament al  pol i cy choi ce 
pr esent ed i n t hi s case i s whet her  t he Commi ssi on 
bel i eves t hat  WEPCO needs t o t ake st eps now t o addr ess 
needs f or  new basel oad f aci l i t i es over  t he next  
decade.   The Commi ssi on bel i eves t hat  t he appl i cant s 
shoul d t ake t hose st eps now t o ensur e t hese f aci l i t i es 
ar e i n ser vi ce i n 2009 and 2010.  

¶108 The PSC' s deci s i on t hat  coal - f i r ed basel oad gener at i on 

was appr opr i at e was,  i n par t ,  based on El ect r i c Gener at i on 

Expansi on Anal ysi s Syst em ( EGEAS)  comput er  model i ng pr oj ect i ons33 

t hat  demonst r at ed ener gy pr i or i t y al t er nat i ves " [ coul d not ]  

r epl ace t he need f or  new basel oad,  coal - f i r ed uni t s t o ser ve 

WEPCO. "   The PSC f ur t her  st at ed t hat  t he f act or s i n t he Pl ant  

Si t i ng Law suppor t ed i t s concl usi on:  

Ther e ar e qual i t at i ve f act or s set  f or t h i n Wi s.  
St at .  § 196. 491( 3) ( d)  t hat  al so suppor t  t he 
Commi ssi on’ s concl usi on t hat  new coal - f i r ed gener at i on 
i s i n t he publ i c i nt er est  and t hat  ERGS i s t he most  
cost - ef f ect i ve and t echni cal l y f easi bl e way t o addr ess 
WEPCO' s basel oad needs.   The Commi ssi on' s deci s i on t o 
appr ove SCPC 1 and 2 bal ances i t s obl i gat i ons under  
t he [ EPL]  and t he Power  Pl ant  Si t i ng Law.   I t  al so 
r ef l ect s t he Commi ssi on' s pol i cy j udgment  t hat  whi l e 

                                                 
33 EGEAS i s " a modul ar  pr oduct i on- cost i ng,  gener at i on-

expansi on sof t war e t ool  t hat  i s  used t o f i nd l east - cost  
gener at i on syst em expansi on pl ans by compar i ng al l  combi nat i ons 
of  mul t i pl e gener at i on opt i ons t o meet  f or ecast ed syst em l oad. "   
The i nput s used i ncl uded " f or ecast ed ener gy and demand,  t he 
economi c and engi neer i ng char act er i st i cs of  exi st i ng and 
possi bl e new gener at i on uni t s,  f uel  pr i ce f or ecast s,  known or  
expect ed ener gy pur chases or  sal es,  desi r ed r eser ve mar gi n,  and 
t he f or ecast ed cost  of  emi ssi on al l owances. "   The compl exi t y of  
t hi s t ool  i s  r eadi l y appar ent .  
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nat ur al  gas- f i r ed gener at i ng f aci l i t i es may be bet t er  
sui t ed f or  peak and i nt er medi at e l oad gener at i on,  
coal - f i r ed gener at i on pr ovi des t he most  pr act i cal  
means t o ser ve WEPCO' s needs f or  basel oad capaci t y.   
The evi dence i n t hi s pr oceedi ng demonst r at es t he 
advant ages of  usi ng cl eaner  bur ni ng coal  t echnol ogi es 
l i ke SCPC as a basel oad r esour ce over  gas- f i r ed 
gener at i on.   

The need f or  new basel oad gener at i on i s t he 
cr i t i cal  f act or  t hat  di st i ngui shes t hi s deci s i on f r om 
t he Por t  Washi ngt on or der .  The Por t  Washi ngt on or der  
addr essed WEPCO’ s need f or  new i nt er medi at e capaci t y.  
The Commi ssi on has not  appr oved const r uct i on of  any 
new basel oad,  coal - f i r ed gener at i on i n Wi sconsi n s i nce 
1980.   The evi dence pr esent ed r ef l ect s t he f act  t hat  
WEPCO’ s exi st i ng f l eet  of  basel oad pl ant s i s agi ng.  
WEPCO’ s agi ng basel oad r esour ces may be asked t o 
mai nt ai n or  even i ncr ease t hei r  hi st or i cal  pr oduct i on 
as ol der  f aci l i t i es ar e r et i r ed over  t he next  decade 
and t r ansmi ssi on const r ai nt s wi t hi n WUMS cont i nue t o 
l i mi t  t he abi l i t y  of  Wi sconsi n l oad- ser vi ng ent i t i es 
t o i mpor t  el ect r i c i t y.   I n f act ,  i n Phase I  of  PTF t he 
Commi ssi on appr oved t he r et i r ement  of  320 MW of  
exi st i ng basel oad,  coal - f i r ed gener at i on at  Por t  
Washi ngt on.   The r ecor d i n t hi s docket  demonst r at es 
t hat  WEPCO needs mor e basel oad capaci t y.  

¶109 The PSC t hen exami ned envi r onment al  f act or s and st at ed 

t hat  as par t  of  t he pr oposed pl an,  WEPCO woul d i nst al l  

t echnol ogy t o r educe emi ssi ons on t he exi st i ng pl ant s at  t he 

s i t e.   Fi nal l y,  i t  not ed t hat  t he pol i cy pr ef er ences set  f or t h 

i n t he EPL ar e act ual i zed i n " t he over al l  pat t er n of  deci s i ons 

made by each agency, "  and t hat  s i nce i t s enact ment ,  t he PSC had 

aut hor i zed mor e t han 6, 900 MW of  nat ur al - gas f uel ed pl ant s.   The 

PSC emphasi zed t hat  " [ t ] he t ot al  mi x of  ener gy sour ces t hat  t he 

Commi ssi on has appr oved over  t hi s t i me per i od shows a pat t er n of  

deci s i ons f or  basel oad,  i nt er medi at e and peaki ng gener at i ng 

f aci l i t i es t hat  compl i es wi t h t he st at e’ s ener gy pol i cy. "    
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¶110 The di sput e r egar di ng t he EPL cent er s on t he PSC' s 

f ocus on t he need f or  " basel oad"  capaci t y and i t s concl usi on 

t hat  t he nat ur al  gas opt i on was not  cost - ef f ect i ve and 

t echni cal l y f easi bl e f or  t hi s pr oj ect .   The PSC concl uded t hat  

i n i nt er pr et i ng and appl y i ng t he EPL,  i t  was r equi r ed t o 

consi der  i t s obl i gat i ons under  t he Pl ant  Si t i ng Law and t ype of  

pr oj ect  bei ng pr oposed.   Cl ean Wi sconsi n and Cal pi ne ar gue t hat  

t he PSC' s i nt er pr et at i on of  t he EPL was er r oneous because t he 

concept  of  " basel oad"  capaci t y i s not  par t  of  t he EPL and 

because t he f act or s i n t he Pl ant  Si t i ng Law have no bear i ng on 

t he r equi r ement s of  t he EPL.    

¶111 As di scussed supr a,  t hi s cour t  appl i es var yi ng degr ees 

of  def er ence t o an agency' s i nt er pr et at i on of  st at ut es.   Cal pi ne 

and Cl ean Wi sconsi n ar gue t hat  t hi s cour t  shoul d gi ve no 

def er ence t o t he PSC' s i nt er pr et at i on of  t he EPL,  asser t i ng t hat  

i t  sat i sf i es none of  t he f our  r equi r ement s f or  gr ant i ng gr eat  

wei ght  def er ence di scussed supr a.   They asser t  t hat  t he PSC' s 

appl i cat i on of  t he st at ut e has never  been used i n a CPCN 

det er mi nat i on concer ni ng a hi gh sul f ur ,  coal - f uel ed f aci l i t y  and 

t hat  t he basel oad concept  i s cont r ar y t o t he pl ai n l anguage of  

t he EPL.   I n cont r ast ,  t he PSC cont ends t hat  gr eat  wei ght  

def er ence i s appr opr i at e,  c i t i ng i t s " subst ant i al  exper i ence i n 

pr ocessi ng cer t i f i cat e appl i cat i ons. "   

¶112 We agr ee wi t h t he PSC and concl ude t hat  gr eat  wei ght  

def er ence i s appr opr i at e.   The PSC sat i sf i es t he f i r st  

r equi r ement  f or  gr eat  wei ght  def er ence because i t  i s  c l ear l y 

char ged by t he l egi s l at ur e wi t h appl y i ng t he EPL i n i t s CPCN 
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det er mi nat i ons.   Second,  t he PSC has f r equent l y and consi st ent l y  

i nt er pr et ed t he EPL i n l i ght  of  i t s  obl i gat i ons under  t he Pl ant  

Si t i ng Law and t he par t i cul ar  r equi r ement s of  t he pr oj ect  bei ng 

pr oposed.    

¶113 For  exampl e,  i n Appl i cat i on of  Madi son Gas & El ec.  

Co. ,  No.  05- CE- 121 ( Wi s.  PSC Oct .  9,  2003) ,  t he PSC exami ned a 

pr oposal  t o bui l d a nat ur al - gas- power ed f aci l i t y  on t he campus 

of  t he Uni ver si t y of  Wi sconsi n- Madi son.   The pur pose of  t he 

pr oj ect  was t o pr ovi de el ect r i c power  f or  Madi son Gas and 

El ect r i c Company and t o pr ovi de st eam and chi l l ed wat er  t o t he 

uni ver si t y.   I n i t s appl i cat i on of  t he EPL,  t he PSC di scussed 

wi nd power ,  a hi gher  pr i or i t y ener gy t han nat ur al  gas.   The 

Fi nal  Deci s i on st at ed:   " Al t hough t her e ar e addi t i onal  wi nd 

r esour ces avai l abl e,  t he Commi ssi on f i nds t hat  wi nd r esour ces 

ar e nei t her  t echni cal l y f easi bl e nor  cost - ef f ect i ve opt i ons t o 

di spl ace t he need f or  a pr oj ect  t he s i ze and scope pr esent ed i n 

t hi s appl i cat i on. "   I d.  at  13 ( emphasi s added) .    

¶114 Li kewi se,  i n Appl i cat i on of  Wi s.  El ec.  Power  Co. ,  No.  

05- CE- 117 ( Wi s.  PSC Dec.  20,  2002)  [ her ei naf t er  Por t  Washi ngt on 

Or der ] ,  wher e t he PSC made i t s det er mi nat i on r egar di ng Par t  I  of  

t he pr oposal  t hat  i s  t he subj ect  of  t hi s l i t i gat i on,  t he PSC 

appl i ed t he cost  ef f ect i ve and t echni cal l y f easi bl e st andar ds i n 

t he cont ext  of  t he Pl ant  Si t i ng Law r equi r ement s concer ni ng t he 

pr oposed nat ur al - gas- f i r ed pl ant s.   I n i t s appl i cat i on of  t he 

EPL,  t he PSC di scussed ener gy ef f i c i ency and r enewabl e r esour ces 

but  concl uded t hat  bot h wer e " nei t her  t echni cal l y f easi bl e nor  
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cost  ef f ect i ve opt i ons t o di spl ace t he need f or  a pr oj ect  t he 

s i ze and scope pr esent ed i n t hese appl i cat i ons. "   I d.  at  16.  

¶115 I n Appl i cat i on of  Wi s.  Pub.  Ser v.  Cor p. ,  No.  6690- CE-

187 ( Wi s.  PSC Oct .  7,  2004)  [ her ei naf t er  West on Or der ] ,  a 

deci s i on f ol l owi ng t hi s case,  t he PSC appl i ed t he EPL t o a 

s i t uat i on ver y s i mi l ar  t o t he pr esent  case.   That  deci s i on 

concer ned a 515 MW coal  basel oad uni t  pr oposed by t he Wi sconsi n 

Publ i c Ser vi ce Cor por at i on.   Ther e,  t he PSC or der ed t he 

cor por at i on t o submi t  a pl an t o capt ur e 32 MW of  ener gy 

ef f i c i ency,  but  came t o t he same concl usi on as t he Fi nal  

Deci s i on i n t he pr esent  case t hat  nat ur al  gas was not  a cost -

ef f ect i ve or  t echni cal l y f easi bl e al t er nat i ve t o coal  f or  a 

basel oad pl ant .   I d.  at  16- 17.  

¶116 Cont r ar y t o t he asser t i on of  Cal pi ne and Cl ean 

Wi sconsi n,  i t  i s  i r r el evant  t hat  t he pr esent  case i s t he f i r st  

t i me t he PSC has appl i ed i t s i nt er pr et at i on of  t he EPL t o a 

hi gh- sul f ur  coal  f aci l i t y .   The cor r ect  t est  f or  gr eat  wei ght  

def er ence i s whet her  t he agency has pr i or  exper i ence i n 

i nt er pr et i ng t he st at ut or y sect i on at  i ssue,  not  whet her  i t  has 

pr evi ousl y appl i ed t hat  i nt er pr et at i on t o t he pr eci se f act s 

pr esent ed on appeal .   Hont haner s Rest s. ,  240 Wi s.  2d 234,  ¶12.   

Ther ef or e,  we concl ude t hat  t he PSC' s i nt er pr et at i on of  t he EPL 

meet s t he second r equi r ement  f or  gr eat  wei ght  def er ence.    

¶117 Next ,  we concl ude t hat  t he t hi r d r equi r ement  f or  gr eat  

wei ght  def er ence i s met  because t he PSC' s i nt er pr et at i on of  t he 

EPL r equi r es i t  t o i nt er pr et  t he phr ases " cost  ef f ect i ve"  and 

" t echni cal l y f easi bl e, "  whi ch i n t ur n cal l s f or  t he PSC t o r el y 
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on i t s exper t i se of  hi ghl y t echni cal  subj ect s such as economi c 

f or ecast i ng and i ndust r i al  t echnol ogy.   The PSC must  use i t s  

exper t i se t o det er mi ne what  i s  " cost  ef f ect i ve"  i n any gi ven 

si t uat i on or  what  i s " t echni cal l y f easi bl e. "    

¶118 Fi nal l y,  by i nt er pr et i ng t he pr ovi s i ons of  t he EPL i n 

l i ght  of  t he r equi r ement s under  t he Pl ant  Si t i ng Law,  t he PSC 

has pr ovi ded an i nt er pr et at i on of  t he EPL t hat  wi l l  pr omot e 

uni f or mi t y i n t he appl i cat i on of  t he EPL as i t  r el at es t o CPCN 

det er mi nat i ons.   As such,  we concl ude t hat  t he f our t h 

r equi r ement  f or  gr eat  wei ght  def er ence i s sat i sf i ed.    

¶119 Cl ean Wi sconsi n and Cal pi ne al so ar gue t hat  we cannot  

gi ve gr eat  wei ght  def er ence t o t he PSC' s i nt er pr et at i on of  

Wi s.  St at .  § 1. 12( 4)  because t he PSC cannot  i nt er pr et  t he 

st at ut e f or  al l  t he ot her  agenci es t hat  must  al so appl y t hi s 

pr ovi s i on.   We r ej ect  t hi s ar gument  because t he PSC' s 

i nt er pr et at i on of  t he EPL per t ai ns onl y t o CPCN det er mi nat i ons 

under  t he Pl ant  Si t i ng Law.   Ot her  agenci es ar e f r ee t o appl y 

t he EPL i n t he cont ext s of  ot her  det er mi nat i ons t hat  t hey ar e 

aut hor i zed t o make.   Accor di ngl y,  we gi ve gr eat  wei ght  def er ence 

t o t he PSC' s i nt er pr et at i on of  t he EPL and wi l l  not  subst i t ut e 

our  i nt er pr et at i on of  t he st at ut e unl ess t he PSC' s 

i nt er pr et at i on i s i r r at i onal .   

¶120 Cl ean Wi sconsi n and Cal pi ne ar gue t hat  t he PSC' s 

i nt er pr et at i on of  t he EPL cannot  be uphel d because i t  i s  

cont r ar y t o t he pl ai n t ext  of  t he EPL.   Addi t i onal l y,  Cal pi ne 

asser t s t hat  t he det er mi nat i on t hat  gas- power ed pl ant s coul d not  

suppor t  basel oad needs i s an i nval i d,  unpr omul gat ed " r ul e"  t hat  
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t he PSC adopt ed i n t hi s case,  bypassi ng t he pr oper  pr ocedur es 

f or  cr eat i ng r ul es set  out  i n Wi s.  St at .  § 227. 10( 1) .    

¶121 We concl ude t hat  t he PSC' s i nt er pr et at i on of  " cost  

ef f ect i ve and t echni cal l y f easi bl e"  must  be har moni zed wi t h t he 

Pl ant  Si t i ng Law because t he EPL i s t o be appl i ed as t he PSC 

makes ener gy- r el at ed deci s i ons under  bot h st at ut es.   Wi t hout  

consi der at i on of  t he var i ous st at ut es an agency i s char ged wi t h 

admi ni st er i ng,  t her e i s no cont ext  i n whi ch t o gauge whet her  an 

opt i on i s cost  ef f ect i ve or  t echni cal l y f easi bl e.    

¶122 The EPL i t sel f  st at es t hat  t he pr i or i t i es ar e t o be 

appl i ed " [ i ] n meet i ng ener gy demands. "   Wi s.  St at .  § 1. 12.   

Wi sconsi n St at .  § 196. 025( 1)  st at es t he pr i or i t i es of  § 1. 12( 4)  

ar e t o be appl i ed " i n maki ng al l  ener gy- r el at ed deci s i ons and 

or der s. "   When t he PSC makes a det er mi nat i on on a CPCN under  t he 

Pl ant  Si t i ng Law,  i t  appl i es t he EPL i n t he cont ext  of  

det er mi ni ng whet her  t o appr ove t he r equest ed pl ant  s i t i ng.   The 

quest i on t he PSC shoul d ask i s t hus:   Gi ven t he r equi r ement s of  

t he Pl ant  Si t i ng Law,  what  i s t he hi ghest  pr i or i t y ener gy opt i on 

t hat  i s al so cost  ef f ect i ve and t echni cal l y f easi bl e?34  

Ther ef or e,  t he PSC' s i nt er pr et at i on of  t he EPL i s not  cont r ar y 

t o t he t ext  of  t he st at ut e.    

¶123 We al so r ej ect  Cal pi ne' s ar gument  t hat  t he use of  

" basel oad"  t er mi nol ogy and t he det er mi nat i on t hat  nat ur al  gas 

was not  cost  ef f ect i ve and t echni cal l y f easi bl e amount ed t o an 

                                                 
34 I f  an agency makes an ener gy det er mi nat i on under  a di f f er ent  
st at ut e,  i t  woul d i nt er pr et  " cost  ef f ect i ve and t echni cal l y 
f easi bl e"  i n concer t  wi t h t he pr ovi s i ons of  t hat  st at ut e.   
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i nval i d,  unpr omul gat ed " r ul e. "   The t er m " basel oad"  i s a way of  

def i ni ng t he t ype of  pr oj ect  at  i ssue.   The det er mi nat i on t hat  

nat ur al  gas was not  an appr opr i at e al t er nat i ve was t he PSC' s 

concl usi on af t er  i t  anal yzed t he var i ous al t er nat i ves t hr ough 

EGEAS comput er  model i ng and ot her  t echni ques.   The t er m 

" basel oad"  i s not  a " r egul at i on,  st andar d,  st at ement  of  pol i cy,  

or  gener al  or der , "  as " r ul e"  i s def i ned under  

Wi s.  St at .  § 227. 01.    

¶124 The di scussi on of  t he need f or  " basel oad"  f aci l i t i es 

i n t he pr esent  case i s par t  of  t he PSC' s expl anat i on of  t he s i ze 

and scope of  t he pr oj ect  i t  has bef or e i t .   I f  t he PSC 

det er mi nes under  t he Pl ant  Si t i ng Law t hat  a pr oj ect  of  t hi s 

s i ze and scope ( i . e.  a basel oad pl ant )  i s  " i n t he publ i c 

i nt er est "  and i s necessar y t o " sat i sf [ y]  t he r easonabl e needs of  

t he publ i c f or  an adequat e suppl y of  el ect r i c ener gy, "  t hen i t  

must  appl y t he EPL and choose t he hi ghest  pr i or i t y ener gy opt i on 

t hat  i s bot h cost  ef f ect i ve and t echni cal l y f easi bl e i n t he 

cont ext  of  t hat  need.    

¶125 I n sum,  we cannot  concl ude t hat  t he PSC' s 

i nt er pr et at i on of  t he EPL i s  cont r ar y t o t he t ext  or  t he st at ut e 

or  i s i n any way i r r at i onal .   As such,  we t ur n now and di scuss 

t he chal l enges Cl ean Wi sconsi n and Cal pi ne r ai se t o t he PSC' s 

gener al  appl i cat i on of  t he EPL i n t hi s case.    

¶126 Cl ean Wi sconsi n and Cal pi ne r ai se numer ous i nt er t wi ned 

cl ai ms r egar di ng t he PSC' s gener al  appl i cat i on of  t he EPL.   

Cl ean Wi sconsi n f i r st  ar gues t hat  t he PSC er r oneousl y det er mi ned 

t hat  t he EPL di d not  bi nd t he agency t o accept  hi gher  pr i or i t y  
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al t er nat i ves t hat  ar e cost  ef f ect i ve and t echni cal l y f easi bl e.   

I t  r el i es on l anguage i n t he Fi nal  Deci s i on t hat  i t  ar gues 

demonst r at es t he PSC bel i eves i t  coul d appr ove ERGS even i f  

hi gher  pr i or i t y al t er nat i ves ar e at  t he same cost  or  l ower  t han 

hi gh- sul f ur  coal :   

S. C.  Johnson asser t s t hat  i t  i s  not  enough t hat  ERGS 
be cl ose i n pr i ce t o ot her  hi gher  pr i or i t y opt i ons and 
t hat  t he appl i cant s i n t he pr esent  pr oceedi ng must  
pr ove a " compel l i ng r eason"  not  t o abi de by t he ener gy 
pr i or i t i es descr i bed i n [ EPL] .   Under  t hi s r easoni ng,  
t he Commi ssi on woul d be obl i gat ed t o sel ect  a hi gher  
pr i or i t y f uel  opt i on unl ess t he appl i cant s have 
demonst r at ed t hat  t he pr oposed uni t s at  ERGS wi l l  be 
pr ovi ded at  a subst ant i al l y  l ower  cost  t han avai l abl e 
hi gher  ener gy pr i or i t i es.  

Thi s [ EPL] ,  however ,  i s  not  a mandat e t o st at e 
agenci es t hat  must  be mechani cal l y appl i ed t o achi eve 
a speci f i c  out come.  

¶127 Cl ean Wi sconsi n al so r el i es on comment s f r om t he 

commi ssi oner s at  t hei r  Oct ober  29,  2003,  meet i ng t o demonst r at e 

t hat  t he commi ssi oner s di d not  f eel  bound by t he EPL.   I t  c i t es 

comment s by Chai r per son Bur neat t a Br i dge t hat  she di d not  " f eel  

const r ai ned t o choose gas i n any scenar i o i n whi ch i t  i s  t he 

l east  expensi ve, "  by Commi ssi oner  Ave Bi e t hat  t he l egi s l at ur e 

di d not  mean f or  t hese pr i or i t i es t o be " l i t er al "  and by 

Commi ssi oner  Ber t  Gar vi n t hat  " t he ener gy pr i or i t i es t hemsel ves 

ar e di r ect or y and not  mandat or y as a mat t er  of  l aw. "    

¶128 Cl ean Wi sconsi n al so ar gues t hat  t he Fi nal  Deci s i on 

i ncor r ect l y r el i es on l anguage i n t he pr ef at or y not e of  t he Act  

t hat  cr eat ed t he EPL t o def eat  t he pl ai n meani ng of  t he st at ut e.   

I t  ar gues t hat  t her e ar e no ambi gui t i es i n t he EPL al l owi ng t he 
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PSC t o consi der  l egi s l at i ve hi st or y such as t he pr ef at or y 

comment ,  and t hat  even i f  one does l ook at  t he comment ,  i t  gi ves 

t he PSC di scr et i on t o det er mi ne onl y whet her  ener gy opt i ons ar e 

cost  ef f ect i ve and t echni cal l y f easi bl e.   I t  al so cont ends t her e 

ar e no conf l i c t s bet ween t he EPL and t he Pl ant  Si t i ng Law.    

¶129 Cal pi ne al so ar gues t he EPL does not  r equi r e t hat  

al t er nat e pr oposal s compl et el y di spl ace t he need f or  pr oj ect s 

l i ke ERGS.   Cal pi ne concl udes t hat  pr oper  appl i cat i on of  t he EPL 

mandat es sel ect i on of  t hei r  nat ur al - gas power ed al t er nat i ve.  

¶130 The bul k of  t he par t i es '  di sagr eement s on t he PSC' s 

appl i cat i on of  t he EPL r el at es t o t he l anguage " t o t he ext ent  

cost - ef f ect i ve and t echni cal l y f easi bl e. "   The PSC based i t s  

det er mi nat i on t hat  nat ur al  gas i s not  cost  ef f ect i ve and 

t echni cal l y f easi bl e on i t s coor di nat e det er mi nat i on t hat  i n 

t hi s i nst ance,  t he basel oad power  needs of  t he publ i c coul d not  

be met  by any opt i on ot her  t han hi gh- sul f ur  coal .   As t he Fi nal  

Deci s i on st at ed,  " t he key quest i on i n t hi s docket  i s not  whet her  

addi t i onal  coal - f i r ed basel oad gener at i on shoul d be appr oved,  

but  when i t  shoul d be i nst al l ed. "    

¶131 To t he ext ent  t he r espondent s c i t e t o l anguage i n t he 

Fi nal  Deci s i on and comment s by t he commi ssi oner s t hat  suggest  

t he PSC di d not  consi der  t he EPL t o be bi ndi ng,  we di sagr ee.   

The PSC di d appl y t he EPL as we descr i bed above and si mpl y came 

t o a concl usi on f avor i ng coal  over  nat ur al  gas.   We al so not e 

t hat  t he commi ssi oner s c l ear l y expl ai ned t hei r  deci s i on- maki ng 

pr ocess under  t he EPL and Pl ant  Si t i ng Law as we descr i bed 

above.   Commi ssi oner  Gar vi n st at ed,  " The best  cost  ef f ect i ve and 
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t echni cal l y f eas i bl e sol ut i on wi l l  depend  .  .  .  on what  t ype of  

need must  be met . "   Chai r per son Br i dge st at ed:   

I n addi t i on t o t he ener gy pr i or i t y l aw,  t he PSC 
has r esponsi bi l i t i es under  t he CPCN l aw.   And as I  
ment i oned,  t hese i ncl ude assur i ng r el i abi l i t y  and 
assur i ng an adequat e suppl y of  ener gy.   And my 
appr oach t o t he ener gy pr i or i t y l aw i s t o r ank t he 
opt i ons t hat  al so meet  t he cr i t er i a of  t he CPCN l aw.  

The Fi nal  Deci s i on and t he ent i r e t r anscr i pt  of  t he 

commi ssi oner s '  di scussi on of  t he EPL demonst r at e t hat  t he PSC 

di d not  di sr egar d t he pr i or i t i es  l i s t ed i n Wi s.  St at .  § 1. 12( 4) ,  

but  r at her  appl i ed t he pr i or i t i es wi t hi n t he cont ext  of  t he 

r equi r ement s of  t he Pl ant  Si t i ng Law.    

¶132 To r espond t o ot her  ar gument s by t he r espondent s 

concer ni ng t he i nt er pl ay bet ween t he EPL and t he Pl ant  Si t i ng 

Law,  we agr ee t hat  t her e i s no " conf l i c t "  bet ween t he t wo l aws.   

The t wo st at ut es wor k t oget her  t o pr ovi de a f r amewor k i n whi ch 

t he PSC i s t o make ener gy deci s i ons.   The r espondent s asser t  

t hat  t he PSC used t he di scr et i on di scussed i n t he Pr ef at or y Not e 

of  t he EPL t o bypass t he unambi guous st at ut or y pr i or i t i es.   

However ,  we concl ude any di scr et i on empl oyed by t he PSC i n 

maki ng i t s det er mi nat i on was necessar y t o det er mi ni ng whet her  

al t er nat i ves wer e cost  ef f ect i ve and t echni cal l y f easi bl e,  a 

c l ear  r equi r ement  of  Wi s.  St at .  § 1. 12( 4) .   The PSC di d not  

bypass t he pr i or i t i es of  t he EPL.  

¶133 Rel yi ng on t he PSC' s deci s i on i n t he West on Or der ,  

Cal pi ne al so ar gues t hat  t he PSC has i nt er pr et ed t he EPL as not  

r equi r i ng t hat  hi gher  pr i or i t y al t er nat i ves must  compl et el y 

di spl ace t he need f or  a l ower  pr i or i t y sour ce pr oj ect  i n or der  
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t o be appr oved. 35  Thi s ar gument  i s mi sl eadi ng,  however ,  because 

t he hi gher  pr i or i t y al t er nat i ve added t o t he pl an i n t hat  case,  

as was t he case her e,  was " ener gy ef f i c i ency, "  whi ch i s not  a 

t angi bl e sour ce t o pr ovi de ener gy,  but  r at her ,  a pr ogr am 

desi gned t o save ener gy.   As we di scussed above,  t he West on 

Or der  act ual l y appl i ed i dent i cal  r easoni ng t o t hat  empl oyed i n 

t he PSC' s Fi nal  Deci s i on i n t he pr esent  case.    

¶134 Af t er  consi der i ng t he par t i es '  ar gument s concer ni ng 

t he PSC' s gener al  appl i cat i on of  t he EPL i n t hi s case,  we 

concl ude t hat  t he PSC' s det er mi nat i on t hat  coal  was t he onl y 

                                                 
35 Cal pi ne r el i es on t he f ol l owi ng l anguage f r om t he PSC' s 

deci s i on i n t he West on Or der :  

Wi s.  St at .  § 1. 12( 4)  does not  expr essl y pr ovi de t hat  
conser vat i on or  r enewabl e r esour ces must  di spl ace or  
del ay a pr oposed pr oj ect ;  t he st at ut e r equi r es t hat  
such al t er nat i ves be consi der ed i f  shown t o be cost -
ef f ect i ve and t echni cal l y f easi bl e.   The pl ai n 
l anguage of  t he Ener gy Pr i or i t i es Law t oget her  wi t h 
t he di r ect i ve i n Wi s.  St at .  § 196. 025,  r equi r e t he 
Commi ssi on t o maxi mi ze t he over al l  use of  t he 
pr ef er r ed opt i ons t o t he ext ent  possi bl e,  even i n 
i ncr ement al  amount s.   Thi s i s  consi st ent  wi t h t he 
obvi ous obj ect i ve of  t he l aw,  whi ch i s t o depl oy t he 
mor e envi r onment al l y pr ef er abl e opt i ons f i r st  when 
meet i ng Wi sconsi n' s need f or  ener gy.  

The r ecor d i n t hi s pr oceedi ng demonst r at es t hat  ot her  
opt i ons such as conser vat i on and r enewabl e r esour ces 
do not  di spl ace t he need f or  West on 4.   However ,  as 
di scussed bel ow,  t hi s r ecor d al so est abl i shes a basi s  
t o r equi r e i mpl ement at i on of  addi t i onal  opt i ons t hat  
ar e " cost  ef f ect i ve,  t echni cal l y f easi bl e,  and 
envi r onment al l y sound"  consi st ent  wi t h t he Ener gy 
Pr i or i t i es Law.  

West on Or der ,  at  11- 12.  
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avai l abl e cost - ef f ect i ve,  t echni cal l y f easi bl e ener gy opt i on f or  

t he basel oad needs of  t he publ i c  i n t hi s i nst ance was a r at i onal  

one,  and we t her ef or e decl i ne t o subst i t ut e our  own j udgment  f or  

t hat  of  t he PSC.    

2.  The Pl ant  Si t i ng Law 

 ¶135 I n addi t i on t o chal l engi ng t he PSC' s gener al  

appl i cat i on of  t he EPL,  Cl ean Wi sconsi n and Cal pi ne ar gue t hat  

t he PSC i mpr oper l y appl i ed t he Pl ant  Si t i ng Law t o t he CPCN 

appl i cat i on i n t hi s case,  r ai s i ng i ssues concer ni ng var i ous 

segment s of  t hat  st at ut e.   We di scuss each i ssue r ai sed i n t ur n.   

However ,  bef or e addr essi ng each i ssue concer ni ng t he Pl ant  

Si t i ng Law,  we must  det er mi ne what  l evel  of  def er ence i s 

appr opr i at e.   As t hi s cour t  has pr evi ousl y r ecogni zed,  " [ t ] he 

' gr eat  wei ght '  st andar d has been cal l ed t he gener al  r ul e i n 

Wi sconsi n. "   Hut son,  263 Wi s.  2d 612,  ¶32.   Our  case l aw has 

est abl i shed t hat  we shoul d accor d an agency' s i nt er pr et at i on of  

t he l aw gr eat  wei ght  def er ence when t he " ' l egal  quest i on i s 

i nt er t wi ned wi t h f act ual  det er mi nat i ons or  wi t h val ue or  pol i cy 

det er mi nat i ons' "  and t he agency i nvol ved " ' has pr i mar y 

r esponsi bi l i t y  f or  det er mi nat i on of  f act  and pol i cy. ' "   I d.  

( quot i ng Sauk Count y,  165 Wi s.  2d at  413 ( i n t ur n quot i ng West  

Bend Educ.  Ass' n,  121 Wi s.  2d at  12) ) .    

 ¶136 We concl ude t hat  gr eat  wei ght  def er ence i s appr opr i at e 

her e.   Fi r st ,  t her e i s no di sput e t hat  t he l egi s l at ur e has 

speci f i cal l y char ged t he PSC wi t h t he i nt er pr et at i on of  chapt er  

196.   The l egi s l at ur e has gi ven t he PSC j ur i sdi ct i on t o 

" super vi se and r egul at e ever y publ i c ut i l i t y  i n t hi s st at e and 
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t o do al l  t hi ngs necessar y and conveni ent  t o i t s  j ur i sdi ct i on. "   

Wi s.  St at .  § 196. 02( 1) .    

¶137 Next ,  t he PSC i s t he onl y agency char ged wi t h 

admi ni st er i ng § 196. 491( 3) ( d) ,  whi ch has been i n exi st ence f or  

30 year s.   Fur t her ,  t her e can be no doubt  t he deci s i on t o i ssue 

a CPCN f or  a speci f i c  pl ant  at  a speci f i c  l ocat i on cal l s f or  t he 

PSC t o ut i l i ze i t s exper t i se and make a var i et y of  f act ual  

f i ndi ngs.    

¶138 Fi nal l y,  and most  i mpor t ant l y,  t he PSC' s 

i nt er pr et at i on and appl i cat i on of  § 196. 491( 3) ( d)  i nher ent l y 

cal l s f or  a var i et y of  pol i cy det er mi nat i ons.   Even a cur sor y 

r evi ew of  t he Pl ant  Si t i ng Law r eveal s t hat  t he PSC i s char ged 

wi t h maki ng a number  of  l egi s l at i ve- t ype pol i cy det er mi nat i ons 

when det er mi ni ng i f  a CPCN shoul d be i ssued.   For  i nst ance,  t he 

PSC must  det er mi ne whet her :   " [ t ] he pr oposed f aci l i t y  sat i sf i es 

t he r easonabl e needs of  t he publ i c f or  an adequat e suppl y of  

el ect r i c ener gy" ;  " [ t ] he desi gn and l ocat i on or  r out e i s i n t he 

publ i c i nt er est  consi der i ng al t er nat i ve sour ces of  suppl y,  

al t er nat i ve l ocat i ons or  r out es,  i ndi v i dual  har dshi ps,  

engi neer i ng,  economi c,  saf et y,  r el i abi l i t y  and envi r onment al  

f act or s" ;  " [ t ] he pr oposed f aci l i t y  wi l l  not  have undue adver se 

i mpact  on ot her  envi r onment al  val ues" ;  " [ t ] he pr oposed f aci l i t y  

wi l l  not  unr easonabl y i nt er f er e wi t h t he or der l y l and use and 

devel opment  pl ans f or  t he ar ea i nvol ved" ;  and " [ t ] he pr oposed 

f aci l i t y  wi l l  not  have a mat er i al  adver se i mpact  i n compet i t i on 

i n t he r el evant  whol esal e el ect r i c ser vi ce mar ket . "   

Wi s.  St at .  § 196. 491( 3) ( d) 2. - 4. ,  6. - 7.  ( emphasi s added) .   
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¶139 Al l  of  t hese det er mi nat i ons ar e l egi s l at i ve- t ype 

det er mi nat i ons t hat  r equi r e t he PSC t o make f act ual  f i ndi ngs and 

appl y i t s t echni cal  knowl edge and exper t i se.   The f i nal  

deci s i ons as t o wher e and when a pr oposed power  pl ant  shoul d be 

const r uct ed,  how l ar ge t he pl ant  shoul d be,  how i t  shoul d be 

const r uct ed,  and what  f uel  i t  shoul d use ar e qui nt essent i al l y  

l egi s l at i ve pol i cy choi ces t hat  have been del egat ed t o t he PSC.    

¶140 Because we concl ude gr eat  wei ght  def er ence i s 

appr opr i at e,  our  anal ysi s of  t he par t i es '  c l ai ms r egar di ng t he 

Pl ant  Si t i ng Law wi l l  f ocus on whet her  t he PSC' s det er mi nat i on 

had a r at i onal  basi s,  Hut son,  263 Wi s.  2d 612,  ¶32,  and was 

consi st ent  wi t h t he st at ut or y l anguage,  Bosco,  273 Wi s.  2d 586,  

¶19.    

a.  Reasonabl e Needs/ Publ i c I nt er est  

¶141 Under  Wi s.  St at .  § 196. 491( 3) ( d) 2. - 3. ,  t he PSC can 

appr ove an appl i cat i on f or  a CPCN f i l ed by a publ i c ut i l i t y  onl y  

i f  " t he pr oposed f aci l i t y  sat i sf i es t he r easonabl e needs of  t he 

publ i c f or  an adequat e suppl y of  el ect r i c ener gy"  and " t he 

desi gn and l ocat i on or  r out e i s i n t he publ i c i nt er est  

consi der i ng al t er nat i ve sour ces of  suppl y,  al t er nat i ve l ocat i ons 

or  r out es,  i ndi v i dual  har dshi ps,  engi neer i ng,  economi c,  saf et y,  

r el i abi l i t y  and envi r onment al  f act or s. " 36  Par t  of  t he cal cul us 

                                                 
36 Wi sconsi n St at .  § 196. 491( 3) ( d) 2. - 8.  set s out  t he 

r equi r ement s f or  gr ant i ng a CPCN f or  a pr oposed power  f aci l i t y :  

( d)  Except  as pr ovi ded under  par .  ( e)  and s.  196. 493,  
t he commi ssi on shal l  appr ove an appl i cat i on f i l ed 
under  par .  ( a)  1.  f or  a cer t i f i cat e of  publ i c 
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conveni ence and necessi t y onl y i f  t he commi ssi on 
det er mi nes al l  of  t he f ol l owi ng:  

2.  The pr oposed f aci l i t y  sat i sf i es t he r easonabl e 
needs of  t he publ i c f or  an adequat e suppl y of  el ect r i c 
ener gy.  Thi s subdi v i s i on does not  appl y t o a whol esal e 
mer chant  pl ant .  

3.  The desi gn and l ocat i on or  r out e i s i n t he publ i c 
i nt er est  consi der i ng al t er nat i ve sour ces of  suppl y,  
al t er nat i ve l ocat i ons or  r out es,  i ndi v i dual  har dshi ps,  
engi neer i ng,  economi c,  saf et y,  r el i abi l i t y  and 
envi r onment al  f act or s,  except  t hat  t he commi ssi on may 
not  consi der  al t er nat i ve sour ces of  suppl y or  
engi neer i ng or  economi c f act or s i f  t he appl i cat i on i s  
f or  a whol esal e mer chant  pl ant .  I n i t s consi der at i on 
of  envi r onment al  f act or s,  t he commi ssi on may not  
det er mi ne t hat  t he desi gn and l ocat i on or  r out e i s not  
i n t he publ i c i nt er est  because of  t he i mpact  of  ai r  
pol l ut i on i f  t he pr oposed f aci l i t y  wi l l  meet  t he 
r equi r ement s of  ch.  285.  

4.  The pr oposed f aci l i t y  wi l l  not  have undue adver se 
i mpact  on ot her  envi r onment al  val ues such as,  but  not  
l i mi t ed t o,  ecol ogi cal  bal ance,  publ i c heal t h and 
wel f ar e,  hi st or i c s i t es,  geol ogi cal  f or mat i ons,  t he 
aest het i cs of  l and and wat er  and r ecr eat i onal  use.  I n 
i t s consi der at i on of  t he i mpact  on ot her  envi r onment al  
val ues,  t he commi ssi on may not  det er mi ne t hat  t he 
pr oposed f aci l i t y  wi l l  have an undue adver se i mpact  on 
t hese val ues because of  t he i mpact  of  ai r  pol l ut i on i f  
t he pr oposed f aci l i t y  wi l l  meet  t he r equi r ement s of  
ch.  285.  

5.  The pr oposed f aci l i t y  compl i es wi t h t he cr i t er i a 
under  s.  196. 49( 3) ( b)  [ r equi r es cer t i f i cat i on t hat  
publ i c conveni ence and necessi t y r equi r e t he pr oj ect ]  
i f  t he appl i cat i on i s by a publ i c ut i l i t y  as def i ned 
i n s.  196. 01.  

6.  The pr oposed f aci l i t y  wi l l  not  unr easonabl y 
i nt er f er e wi t h t he or der l y l and use and devel opment  
pl ans f or  t he ar ea i nvol ved.  

7.  The pr oposed f aci l i t y  wi l l  not  have a mat er i al  
adver se i mpact  on compet i t i on i n t he r el evant  
whol esal e el ect r i c ser vi ce mar ket .  
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t hat  goes i nt o maki ng t hese det er mi nat i ons i s  est i mat i ng t he 

f ut ur e ener gy needs of  t he st at e and f or ecast i ng t he economi c 

i mpact  of  pr oposed pl ans.  

¶142 Account i ng f or  t he myr i ad of  economi c f act or s t hat  

af f ect  demand and ener gy pr i ces i s an i ncr edi bl y compl ex t ask.   

Al l  par t i es r el y on t he EGEAS comput er - model i ng pr ogr am t o 

pr ovi de est i mat es of  what  t he opt i mal  const r uct i on pl ans woul d 

be,  gi ven changes i n t he many var i abl es af f ect i ng t he st at e' s 

f ut ur e ener gy s i t uat i on.   WEPCO r an model s on EGEAS and 

pr esent ed t hose f i ndi ngs i n i t s appl i cat i on f or  t he CPCN.    

¶143 The PSC al so used EGEAS model i ng t o choose t he best  

ener gy opt i on under  t he r equi r ement s of  t he EPL and t he Pl ant  

Si t i ng Law.   I n t he Fi nal  Deci s i on,  t he PSC st at ed:   " Al most  

ever y EGEAS r un shows t he need f or  new basel oad gener at i on over  

t he next  decade, "  and " [ t ] hese EGEAS r uns demonst r at e t hat  t he 

ener gy pr i or i t y r esour ces,  al one or  i n combi nat i on,  cannot  

r epl ace t he need f or  new basel oad,  coal - f i r ed uni t s t o ser ve 

WEPCO. "   The PSC used t hi s model i ng as wel l  as ot her  f act or s t o 

concl ude t hat  nat ur al - gas- f i r ed uni t s woul d not  be cost  

ef f ect i ve and t echni cal l y f easi bl e f or  basel oad capaci t y i n t hi s  

case.   Gi ven t he need f or  mor e basel oad pl ant s and t he l ack of  

hi gher  pr i or i t y al t er nat i ves,  t he PSC appr oved t he CPCN 

appl i cat i on f or  t he coal - f i r ed uni t s.  

                                                                                                                                                             
8.  For  a l ar ge el ect r i c gener at i ng f aci l i t y ,  
br ownf i el ds,  as def i ned i n s.  560. 13( 1) ( a) ,  ar e used 
t o t he ext ent  pr act i cabl e.  
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¶144 Cl ean Wi sconsi n and Cal pi ne ar gue t hat  t he PSC 

i mpr oper l y appl i ed § 196. 491( 3) ( d) 2. - 3.  t o t he pr esent  case.   

Cl ean Wi sconsi n ar gues t hat  t he PSC f ai l ed t o make r equi r ed 

f i ndi ngs of  f act  and t he EGEAS model i ng f ai l ed t o consi der  

per t i nent  var i abl es.   Cal pi ne j oi ns i n ar gui ng t hat  even wi t h 

t he var i ous pr obl ems i n EGEAS,  Cal pi ne' s nat ur al - gas- f i r ed pl ant  

was t he l owest  cost  opt i on,  and t her ef or e was r equi r ed t o be 

sel ect ed.   Cal pi ne al so ar gues t hat  i t s nat ur al - gas al t er nat i ve 

coul d be oper at ed as a basel oad f aci l i t y  and t hat  t her e was no 

basi s f or  t he PSC' s det er mi nat i on t hat  " no gas- f i r ed,  basel oad 

f aci l i t i es wer e pr esent ed as ei t her  a cost - ef f ect i ve or  

t echni cal l y f easi bl e al t er nat i ve i n t hi s r ecor d. "  

i .  Requi r ed Fi ndi ngs of  Fact  

¶145 Cl ean Wi sconsi n ar gues t hat  t he Fi nal  Deci s i on di d not  

cont ai n f i ndi ngs of  f act  and t hat  t he f i ndi ngs sect i on " mer el y 

r eci t ed t he st at ut or y cr i t er i a and l abel ed t hem ' Fi ndi ngs, '  such 

t hat  i t  i s  i mpossi bl e t o r evi ew t he PSC' s deci s i on.   See St as v.  

Mi l waukee Count y Ci v i l  Ser v.  Comm' n,  75 Wi s.  2d 465,  475,  249 

N. W. 2d 764 ( 1977) .   Thi s ar gument  i s not  per suasi ve.   Ther e i s  

no r equi r ement  t hat  t he agency pr ovi de an el abor at e opi ni on.   

Wi s.  Envt l .  Decade,  I nc.  v.  PSC,  98 Wi s.  2d 682,  701,  298 

N. W. 2d 205 ( Ct .  App.  1990)  ( WED I V) .   Al l  t hat  i s  r equi r ed i s 

t hat  t he f i ndi ngs of  f act  and concl usi ons of  l aw ar e speci f i c  

enough t o i nf or m t he par t i es and t he cour t s on appeal  of  t he 

basi s of  t he deci s i on.   I d.   Her e t he f i ndi ngs of  f act  and 

concl usi ons of  l aw expl ai n t he basi s of  t he deci s i on,  and t he 

Fi nal  Deci s i on i ncl udes a 50- page anal ysi s of  t he i ssues i n t he 
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case.   Ther ef or e,  we ar e easi l y abl e t o det er mi ne whet her  t he 

PSC act ed appr opr i at el y.  

i i .  Al l eged Def i c i enci es i n EGEAS Model i ng  

¶146 Cl ean Wi sconsi n ar gues t hat  t he EGEAS model i ng was 

def ect i ve because:   1)  i t  f ai l ed t o i ncl ude known cost s r el at ed 

t o t he ERGS pr oj ect ;  2)  i t  was not  ut i l i zed t o eval uat e hi gher  

pr i or i t y f uel  sour ces;  and 3)  i t s model i ng ut i l i zed bi ased 

model i ng var i abl es.   The t hr ust  of  i t s  ar gument  i s t hat  t he 

EGEAS model i ng syst em i s onl y as good as t he dat a i nput  f or  i t s  

pr oj ect i on,  such t hat  f l awed i nput s woul d necessar i l y  r esul t  i n 

f l awed r esul t s.   We now di scuss t hese t hr ee i ssues.  

a)  Fai l ur e t o I ncl ude Known Cost s 

¶147 Cl ean Wi sconsi n ar gues t hat  heal t h- r el at ed cost s 

r egar di ng ERGS' s pl anned ai r  emi ssi ons wer e i nt r oduced i nt o t he 

r ecor d but  not  i ncl uded i n t he EGEAS r uns.   Ot her  al l egedl y 

i gnor ed i t ems i ncl ude mi t i gat i on payment s t o Oak Cr eek and ot her  

l ocal  communi t y i mpact s such as pr oper t y val ue i mpact .   The PSC,  

on t he ot her  hand,  ar gues t hat  i t  di d not  r el y sol el y on EGEAS 

model i ng and consi der ed al l  r el evant  f act or s.    

¶148 We r ej ect  Cl ean Wi sconsi n' s chal l enge because i t  

mi schar act er i zes t he r ol e of  EGEAS i n t he PSC' s CPCN 

det er mi nat i ons.   The PSC descr i bes EGEAS as i t s " pr i mar y t ool  t o 

consi der  opt i mal  r esour ce opt i ons on a quant i t at i ve basi s, "  but  

" i t  i s  by no means t he onl y t ool . "   As t he Fi nal  Deci s i on 

st at ed:   " Power  suppl y pl anni ng i s not  a sci ence.   Det er mi ni ng 

what  r esour ce opt i ons wi l l  ensur e l ow cost ,  r el i abi l i t y  and 

envi r onment al  sensi t i v i t y f or  t he consumi ng publ i c r equi r es t he 
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exer ci se of  j udgment  and consi der at i on of  a wi de var i et y of  

qual i t at i ve f act or s. "    

¶149 I n addi t i on,  t he PSC not es t hat  t he CPCN st at ut e does 

not  r equi r e comput er  model i ng and t hat  i t  di d not  r el y sol el y on 

t he r esul t s out put  by EGEAS,  but  r at her  i nt egr at ed t hose r esul t s 

i nt o i t s anal ysi s of  al l  t he r equi r ement s of  t he Pl ant  Si t i ng 

Law.   The PSC r el i ed on si gni f i cant  evi dence i n t he r ecor d 

devot ed t o mi t i gat i on payment s.   I n addi t i on,  t he PSC' s Fi nal  

Deci s i on speci f i cal l y st at ed:   " The appl i cant s shal l  wor k wi t h 

nei ghbor i ng communi t i es t o mi t i gat e val i d concer ns and i mpact s. "    

¶150 Fi nal l y,  t he PSC asser t s t hat  t he heal t h- r el at ed cost s 

associ at ed wi t h ai r  emi ssi ons wer e out si de t he scope of  t he 

PSC' s aut hor i t y.   Wi sconsi n.  St at .  § 196. 491( 3) ( d) 3.  st at es:    

I n i t s consi der at i on of  envi r onment al  f act or s,  t he 
commi ssi on may not  det er mi ne t hat  t he desi gn and 
l ocat i on or  r out e i s not  i n t he publ i c i nt er est  
because of  t he i mpact  of  ai r  pol l ut i on i f  t he pr oposed 
f aci l i t y  wi l l  meet  t he r equi r ement s of  ch.  285 [ a 
chapt er  char gi ng t he DNR wi t h pr omul gat i ng r ul es 
r egar di ng ai r  pol l ut i on cont r ol ] .    

The st at ut e pr ohi bi t s t he PSC f r om det er mi ni ng t hat  a pr oj ect  i s  

not  i n t he publ i c i nt er est  based on ai r  emi ssi ons so l ong as ch.  

285 st andar ds ar e met .   Whi l e cost  i s  a f act or  under  t he 

anal ysi s of  t he publ i c i nt er est  r equi r ement ,  t o i ncl ude t he 

heal t h- r el at ed cost s of  ai r  emi ssi ons coul d r esul t  i n a pr oj ect  

bei ng r ej ect ed f or  t he ver y r eason t he s t at ue di sal l ows.   

Ther ef or e,  t hi s i nt er pr et at i on of  t he PSC' s dut i es i s not  a 

r at i onal  one.    
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¶151 Exami ni ng t he numer ous r equi r ement s l i s t ed i n 

Wi s.  St at .  § 196. 491( 3) ( d) 2. - 8.  and f or ecast i ng f ut ur e ener gy 

needs and pr i ces i s a hi ghl y t echni cal  exer ci se t hat  t he PSC i s 

char ged wi t h per f or mi ng.   Deci di ng what  economi c f act or s ar e,  or  

ar e not ,  t o be i ncl uded i n t he comput er  model  i s pr eci sel y t he 

t ype of  det er mi nat i on t hat  t he PSC shoul d be gi ven gr eat  

def er ence t o car r y out ,  because i t  i s  oper at i ng wel l  wi t hi n i t s 

ar ea of  exper t i se and i t  i s  much bet t er  sui t ed t o make t hose 

deci s i ons t han i s t he j udi c i ar y.   " I t  i s  not  t he f unct i on of  a 

r evi ewi ng cour t  t o di ct at e t he economi c anal ysi s t o be empl oyed 

i n a deci s i on [ t hat ]  i s  based upon t he exper t i se and l i es wi t hi n 

t he di scr et i on of  t he PSC. "   Seebach v.  PSC,  97 Wi s.  2d 712,  

728,  295 N. W. 2d 753 ( Ct .  App.  1980) .   We concl ude t hat  t he PSC' s  

choi ce of  cost  var i abl es f or  t he EGEAS model i ng was r at i onal .  

b)  Fai l ur e t o Eval uat e Hi gher  Pr i or i t y Fuel  Sour ces  

¶152 Cl ean Wi sconsi n next  ar gues t hat  t he PSC f ai l ed t o r un 

a model i ng anal ysi s of  nat ur al  gas power  " compar abl e"  t o t he 

EGEAS r uns of  coal  power  i t  per f or med.   I t  st at es t hat  i t  i s  

" cr i t i cal  t o t he publ i c i nt er est  t est ,  whi ch r equi r es 

consi der at i on of  ' al t er nat i ve sour ces of  suppl y, '  as wel l  as 

economi c,  saf et y,  and envi r onment al  f act or s. "   The PSC ar gues 

t hat  i t  i ndeed r an model s assumi ng wi nd power ,  nat ur al  gas,  

bi omass,  and conser vat i on al t er nat i ves,  and al so conduct ed an 

" i nt egr at ed al t er nat i ve"  combi ni ng var i ous hi gher  pr i or i t y 

sour ces.   Cl ean Wi sconsi n ar gues t hat  t he model s ar e not  f ul l y  

" compar abl e"  unl ess t hey ar e pr emi sed on t he same mega wat t age 

f or  each sour ce.   However ,  i t  pr ovi des no basi s f or  t hi s 
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r equi r ement .   I n f act ,  i t  pr ovi des no basi s f or  t he f oundat i on 

of  t hi s ar gument :   t hat  comput er  model i ng i s r equi r ed.    

¶153 Our  gr eat  wei ght  def er ence r evi ew of  t he al t er nat e 

sour ce compar i son i s not  concer ned wi t h t he act ual  pr ocedur es 

ut i l i zed by t he PSC,  but  r at her  we exami ne whet her  t her e i s a 

r at i onal  basi s f or  t he det er mi nat i on of  t he PSC.   The r ecor d 

cont ai ns s i gni f i cant  evi dence suppor t i ng t he PSC' s sel ect i on of  

coal  over  gas f or  basel oad capaci t y i n t hi s case,  i ncl udi ng:   1)  

a need f or  s i gni f i cant l y expanded basel oad f aci l i t i es;  2)  t he 

cost  and vol at i l i t y  of  nat ur al  gas pr i ces;  3)  t he possi bl e 

di f f i cul t y of  suppl y i ng basel oad nat ur al  gas pl ant s;  4)  t he l ack 

of  coal - power ed pl ant s bui l t  i n t he l ast  t went y- f i ve year s,  

coupl ed wi t h t he agi ng and r et i r ement  of  exi st i ng coal  pl ant s;  

5)  t he desi r e f or  di ver si f y i ng t he ut i l i t i es '  f uel  mi x;  and 6)  

mul t i pl e EGEAS r uns sel ect i ng a coal  pl ant ,  even af t er  t he PSC 

speci f i cal l y al t er ed i nput s i n r esponse t o such cr i t i c i sms.  

c)  Bi ases i n EGEAS Var i abl es 

¶154 Cl ean Wi sconsi n next  ar gues t hat  t he PSC i gnor ed f l aws 

i n t he EGEAS i nput s,  i ncl udi ng ar t i f i c i al l y  l ow r el i abi l i t y  f or  

exi st i ng f aci l i t i es,  ar t i f i c i al l y  hi gh avai l abi l i t y  f or  ERGS and 

i nconsi st ent  al l ocat i on of  cost s,  whi ch wer e al l  bi ased i n f avor  

of  maki ng ERGS l ook mor e at t r act i ve f r om a cost  st andpoi nt .   I t  

ar gues t hat  t hese bi ases under mi ne t he r el i abi l i t y  of  t he EGEAS 

f or ecast s.    

¶155 Thi s i ssue was speci f i cal l y addr essed i n t he PSC' s 

Fi nal  Deci s i on:  
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S. C.  Johnson cr i t i c i zes a number  of  model i ng 
i nput s,  al l egi ng t hat  WEC i s usi ng i mpr oper  
engi neer i ng and f uel  dat a f or  ex i st i ng WEPCO uni t s,  an 
i mpr oper  common syst ems cost  al l ocat i on t o t he OCPP 
uni t s,  a demand and ener gy f or ecast  t hat  i s  t oo hi gh,  
an i mpr oper  addi t i on of  200 MW of  demand obl i gat i ons 
f or  WPPI  and MEUW,  over l y f avor abl e engi neer i ng 
assumpt i ons f or  t he pr oposed SCPC uni t s,  and an 
i mpr oper  ear l y r et i r ement  of  cer t ai n OCPP and Pr esque 
I s l e uni t s,  whi l e i t  i s  al so i gnor i ng t he l i kel y 
avai l abi l i t y  of  addi t i onal  ener gy ef f i c i ency ef f or t s 
t hat  woul d r educe t he gr owt h i n el ect r i c demand.  
Commi ssi on st af f  eval uat ed t hese concer ns,  r evi sed 
some of  i t s assumpt i ons,  and pr epar ed an EGEAS r un t o 
demonst r at e how t hese changes woul d af f ect  t he opt i mal  
expansi on pl an.   Because i t  i ncl udes addi t i onal  ener gy 
ef f i c i ency t o cont r ol  el ect r i c demand,  i n addi t i on t o 
gener at i on opt i ons,  Commi ssi on st af f  descr i bed t hi s 
r un as an " i nt egr at ed al t er nat i ve"  t hat  i nt egr at es t he 
ener gy pr i or i t i es descr i bed i n Wi s.  St at .  §§ 1. 12( 4)  
and 196. 025.   For  exampl e,  t hi s EGEAS r un i nc l udes 
l ower  f or ecast  demand and ener gy gr owt h r at es of  1. 8 
t o 2. 1 per cent  per  year ,  i nst ead of  t he 2. 5 t o 2. 9 
per cent  per  year  gr owt h r at es i n t he base f or ecast .   
I n addi t i on,  a t ot al  of  600 MW of  demand i s st r i pped 
away f r om t he WEPCO base el ect r i c demand f or ecast ,  i n 
200 MW i ncr ement s ever y t wo year s t hr ough 2011,  t o 
r ef l ect  a mor e aggr essi ve appr oach t o ener gy 
conser vat i on.   Thi s i nt egr at ed al t er nat i ve al so 
i ncl udes a l ess f avor abl e 4 per cent  f or ced out age r at e 
f or  t he SCPC uni t s.   

Even wi t h t he r evi sed i nput  assumpt i ons of  t hi s 
i nt egr at ed al t er nat i ve,  t he EGEAS model  r esul t s ar e 
not  s i gni f i cant l y di f f er ent .   EGEAS st i l l  sel ect s an 
SCPC uni t ,  by t he year  2012.  

¶156 Whi l e t her e i s  al so evi dence i n t he r ecor d r ebut t i ng 

t he char ge t hat  var i ous i nput s wer e bi ased,  t he above di scussi on 

demonst r at es t hat  t he PSC was awar e of  t he al l eged bi ases i n 

i nput  var i abl es and t hat  even af t er  adj ust ment s wer e made t o 

account  f or  al l eged bi ases,  EGEAS sel ect ed a coal - f i r ed basel oad 

pl ant .   As t he r ecor d i s c l ear  t hat  t he PSC was awar e of  t hese 
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al l eged bi ases and made subst ant i al  ef f or t s t o adj ust  i t s  

model i ng t o cor r ect  f or  any def ect s,  we can f i nd no er r or  i n t he 

PSC' s use of  EGEAS model i ng t o assess t he st at ut or y r equi r ement s 

i n § 196. 491( 3) ( d) 2. - 3.   The PSC cl ear l y has di scr et i on over  

what  i nput s ar e ut i l i zed f or  EGEAS model i ng.   Si mpl y put ,  t hi s 

cour t  l acks t he t echni cal  knowl edge and exper t i se t o di ct at e t o 

t he PSC what  i nput s i t  must  ut i l i ze i n i t s EGEAS model i ng and 

t he val ues f or  t hose i nput s.  

i i i .  Least  Cost  Al t er nat i ve 

¶157 Cal pi ne ar gues t hat  i t  i s  PSC pol i cy t o awar d CPCNs t o 

t he l east  cost  al t er nat i ve,  and t hat  i n t hi s case,  Cal pi ne' s 

nat ur al  gas pr oposal  f or  par t  of  t he pr oj ect  was t he l east  cost  

al t er nat i ve.   Cal pi ne ci t es t o pr evi ous PSC deci s i ons t o suppor t  

i t s  ar gument  t hat  t he l east  cost  al t er nat i ve i s r out i nel y 

appr oved.  

¶158 Thi s ar gument  i gnor es t he t ext  of  t he Pl ant  Si t i ng Law 

and mi sconst r ues t he pr evi ous deci s i ons of  t he PSC upon whi ch 

Cal pi ne r el i es.   An exami nat i on of  Wi s.  St at .  § 196. 491( 3) ( d) 2. -

8.  r eveal s t hat  " economi cs"  i s but  one f act or  i n t he 

mul t i f acet ed deci s i on- maki ng pr ocess t he PSC ut i l i zes.   As we 

i ndi cat ed i n our  di scussi on of  t he EPL supr a,  t her e i s 

s i gni f i cant  evi dence i n t he r ecor d suppor t i ng t he deci s i on t o 

use coal  power  f or  basel oad capaci t y.    

¶159 Cont r ar y t o Cal pi ne' s ar gument ,  pr i or  deci s i ons of  t he 

PSC demonst r at e t hat  cost  i s  but  one f act or  i n t he 

det er mi nat i on.   For  i nst ance,  Cal pi ne r el i es on t he f ol l owi ng 

l anguage f r om I nvest i gat i on on t he Comm' n' s Own Mot i on,  No.  05-
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EI - 112 ( Wi s.  PSC Dec.  28,  1993) :   " Under  t he Commi ssi on' s 

i nt egr at ed pl anni ng and CPCN pr i nci pl es,  t he l east  cost  over al l  

choi ce i s t he opt i on t he ut i l i t y  wi l l  be aut hor i zed t o pur sue. "   

I d.  at  19.   However ,  Cal pi ne t akes t hi s st at ement  out  of  

cont ext ,  as i mmedi at el y pr ecedi ng t hat  st at ement ,  t he PSC 

st at ed:   " The wi nner  .  .  .  at  St age One,  i s,  by def i ni t i on,  t he 

l owest  over al l  cost  al t er nat i ve t he ut i l i t y  has avai l abl e,  

consi der i ng engi neer i ng,  economi c,  heal t h,  saf et y,  r el i abi l i t y ,  

ef f i c i ency and envi r onment al  f act or s. "   I d.   ( emphasi s added) .   

Fur t her mor e,  t he PSC i ndi cat ed i n t he same Fi nal  Deci s i on t hat  

" [ t ] he bi ddi ng pr ocess sel ect ed by t he Commi ssi on r equi r es 

consi der at i on of  a wi de r ange of  f act or s i n sel ect i ng t he 

wi nni ng bi d( s) . "   I d.  at  23.    

¶160 I n t he pr esent  case,  t he PSC cl ear l y f ol l owed i t s past  

pr ecedent  of  consi der i ng al l  of  t he st at ut or i l y  mandat ed 

f act or s.   We concl ude t her e was no " pr act i ce"  of  sel ect i ng t he 

l east  cost  al t er nat i ve whi l e i gnor i ng t he ot her  st at ut or y 

f act or s.  

i v .  Nat ur al  Gas Basel oad 

¶161 Cal pi ne al so ar gues t hat  t hei r  nat ur al - gas al t er nat i ve 

coul d be oper at ed as a basel oad f aci l i t y  and t hat  t her e was no 

basi s f or  t he PSC' s det er mi nat i on t hat  " no gas- f i r ed,  basel oad 

f aci l i t i es wer e pr esent ed. "   Agai n,  as i ndi cat ed i n our  

di scussi on of  t he eval uat i on of  t he EPL,  t her e i s s i gni f i cant  

evi dence i n t he r ecor d suppor t i ng t he deci s i on t o use coal  power  

f or  basel oad capaci t y i n t hi s case.   Gi ven t he abundant  evi dence 

suppor t i ng t he det er mi nat i on t hat  coal  power  was t he onl y cost -
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ef f ect i ve,  t echni cal l y f easi bl e opt i on f or  basel oad capaci t y i n 

t hi s i nst ance,  we concl ude t hat  i t  was r easonabl e f or  t he PSC t o 

r ul e out  nat ur al  gas as a basel oad f uel .  

¶162 I n sum,  we concl ude t hat  t he PSC' s i nt er pr et at i on of  

t he Ener gi es Pr i or i t y Law and t he Pl ant  Si t i ng Law ar e ent i t l ed 

t o gr eat  wei ght  def er ence.   Fur t her ,  we concl ude t hat  

subst ant i al  evi dence exi st s t o suppor t  t he var i ous f act ual  

f i ndi ngs made by t he PSC i n appl y i ng t he pr ovi s i ons of  t he EPL 

and Pl ant  Si t i ng Law i n r el at i on t o t he sel ect i on of  t ype of  

f uel  t o be used i n t hi s pr oj ect .   Fi nal l y,  we concl ude t hat  a 

r at i onal  basi s exi st s t o suppor t  t he PSC' s appl i cat i on of  t hese 

pr ovi s i ons t o t he f act s of  t hi s case t o sel ect  ERGS as a s i t e 

f or  new power  gener at i on and coal  as a basel oad f uel  sour ce.     

b.  Adver se I mpact  on Envi r onment al  Val ues 

¶163 Cal pi ne al so ar gues t hat  t he PSC er r oneousl y f ai l ed t o 

appl y t he por t i on of  t he Pl ant  Si t i ng Law r el at i ng t o 

consi der at i on of  adver se i mpact s  of  t he pr oposed pr oj ect  on t he 

envi r onment .   Pur suant  t o Wi s.  St at .  § 196. 491( 3) ( d) 4. ,  t he PSC 

must  det er mi ne t hat  " [ t ] he pr oposed f aci l i t y  wi l l  not  have undue 

adver se i mpact  on .  .  .  envi r onment al  val ues .  .  .  . "   Al t hough 

Cal pi ne r ecogni zes t hat  t he PSC made t hi s f i ndi ng,  i t  advances 

t wo ar gument s as t o why t he PSC coul d not  have made t hi s  

det er mi nat i on.   We r ej ect  bot h of  t hem.    

¶164 Cal pi ne f i r st  cont ends t hat  t he PSC cannot  l awf ul l y 

make t hi s f i ndi ng because i t  has i nconsi st ent l y appl i ed t he 

envi r onment al  r equi r ement s of  Wi s.  St at .  § 196. 491( 3) ( d) 4.   For  

suppor t ,  Cal pi ne mar shal s a t ot al  of  t wo pr i or  CPCN pr oceedi ngs 
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i nvol v i ng t wo of  Cal pi ne' s f aci l i t i es,  t he Fond du Lac Ener gy 

Cent er  and a pr oposed " Sher r y pl ant . "   Regar di ng t he Fond du Lac 

Cent er ,  Cal pi ne cl ai ms t hat  t he PSC r equi r ed Cal pi ne t o submi t  a 

f ul l  char act er i zat i on of  t he ef f l uent  st r eam f r om t he f aci l i t y——

i ncl udi ng composi t i on,  f l ow r at es,  t emper at ur e,  and pr oposed 

wat er  t r eat ment  chemi cal s——and al so r equi r ed Cal pi ne t o conf i r m 

t hat  al l  such char act er i st i cs wer e i n compl i ance wi t h appl i cabl e 

f eder al  and st at e r equi r ement s.  

¶165 Regar di ng t he Sher r y pl ant ,  Cal pi ne ar gues t hat  t he 

DNR r equi r ed Cal pi ne t o exami ne t he use of  cer t ai n of f - s i t e 

nonpr oj ect  al t er nat i ves ( such as t he pr act i cal i t y of  usi ng 

anot her  s i t e al r eady appr oved by t he PSC)  and al t er nat i ve power  

sour ces at  t he Sher r y s i t e.   To be consi st ent ,  Cal pi ne cl ai ms 

t hat  t he PSC shoul d have r equi r ed a commensur at e l evel  of  

anal ysi s f or  ERGS so t hat  t he PSC coul d have cl ear l y 

demonst r at ed t hat  ERGS woul d meet  t he r equi s i t e envi r onment al  

st andar ds.  

¶166 We agr ee wi t h t he PSC t hat  not hi ng i n t hese t wo pr i or  

pr oceedi ngs mandat es how a Wi s.  St at .  § 196. 491( 3) ( d) 4.  anal ysi s 

i s t o occur  i n al l  cases.   Requi r i ng addi t i onal  i nf or mat i on i n 

one pr oj ect  does not  necessar i l y  mean i t  i s  r equi r ed i n al l .   

Gi ven t he par t i cul ar s of  t hese massi ve pr oj ect s,  and gi ven t he 

PSC' s exper t i se i n handl i ng what  speci f i cs ought  t o be exami ned 

i n a CPCN pr oceedi ng,  we must  def er  t o t he PSC' s det er mi nat i on 

of  what  i nf or mat i on i s r equi r ed f or  i t  t o make t he r equi r ed 

f i ndi ngs under  § 196. 491( 3) ( d) 4.    
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¶167 Cal pi ne' s second ar gument  i s t hat  t he PSC i mpr oper l y 

del egat ed i t s ul t i mat e det er mi nat i on of  " no undue adver se 

i mpact s"  under  Wi s.  St at .  § 196. 491( 3) ( d) 4.  t o t he DNR. 37  The 

PSC' s f i nal  deci s i on r ecogni zes t hat  ERGS r emai ns under  

cont i nui ng r egul at or y r evi ew by t he DNR.   The PSC not ed t hat  

cer t ai n aspect s of  ERGS st i l l  r equi r ed r egul at or y appr oval s f r om 

t he DNR,  and t her ef or e,  t he PSC onl y condi t i onal l y i ssued t he 

CPCN.   Thi s cour t  has pr evi ousl y concl uded t hat  " an agency may 

assume t hat  any envi r onment al  consequences wi l l  be cont r ol l ed 

t hr ough compl i ance wi t h t he appl i cabl e admi ni st r at i ve code 

pr ovi s i ons. "   St at e ex r el .  Boehm v.  DNR,  174 Wi s.  2d 657,  676,  

497 N. W. 2d 445 ( 1993) . 38   

¶168 Addi t i onal l y,  t hi s cour t  has al r eady r ecogni zed t he 

DNR' s speci al  exper t i se on envi r onment al  mat t er s .   Wi s.  Envt l .  

Decade,  I nc.  v.  DNR,  115 Wi s.  2d 381,  398,  340 N. W. 2d 722 

                                                 
37 Even under  DNR consi der at i on,  Cal pi ne cl ai ms t hat  aspect s 

of  ERGS' s once- t hr ough cool i ng syst em cannot  compl y wi t h l egal l y  
r ecogni zed envi r onment al  st andar ds ( i ncl udi ng wat er  i nt ake 
st andar ds and t her mal  pl ume r equi r ement s)  and t hat  ERGS had yet  
t o be shown t o compl y wi t h wet l and r egul at i ons.   However ,  t he 
PSC not es t hat  on Januar y 12,  2005,  t he DNR publ i shed not i ce of  
i t s  i nt ent  t o i ssue t he Wi sconsi n Pol l ut ant  Di schar ge 
El i mi nat i on Syst em ( WPDES)  per mi t  f or  t he ERGS f aci l i t y .   See 
DNR Publ i c Not i ce of  I nt ent  t o Rei ssue a WPDES Per mi t ,  No.  WI -
0000914- 07- 0.   The PSC al so not es t hat  t he DNR has f ound t hat  
ERGS compl i es wi t h wet l and r equi r ement s.   I n t he Mat t er  of  
Wat er way and Wet l and Al t er at i ons Rel at i ng t o t he Wi sconsi n 
El ect r i c Power  Co.  Oak Cr eek Power  Pl ant  Expansi on,  Cal l ed t he 
El m Road Gener at i ng St at i on,  Nos.  3- SE- 01- 41- 0005- 0019 & 1456MW 
( Nov.  22,  2004) .    

38 We not e t hat  St at e ex r el .  Boehm v.  DNR,  174 Wi s.  2d 657,  
497 N. W. 2d 445 ( 1993) ,  concer ned whet her  t o compi l e an EI S i n 
t he f i r st  i nst ance.  
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( 1983) .   Thus,  i t  i s  not  er r or  f or  t he PSC t o r el y on t he DNR' s 

exper t i se and r egul at or y appr oval  pr ocess when maki ng i t s 

f i ndi ng under  Wi s.  St at .  § 196. 491( 3) ( d) 4. ,  even i f  t hose 

det er mi nat i ons ar e f or t hcomi ng. 39  Ther ef or e,  we r ej ect  Cal pi ne' s 

cont ent i on t hat  t he PSC er r ed by i ssui ng t he CPCN by f ai l i ng t o 

make t he r equi r ed f i ndi ngs under  § 196. 491( 3) ( d) 4.  

c.  Ef f ect  on Whol esal e Compet i t i on  

¶169 Cal pi ne ar gues t hat  t he PSC i ncor r ect l y appl i ed 

Wi s.  St at .  § 196. 491( 3) ( d) 7. ,  whi ch r equi r es t he agency t o 

concl ude t hat  " [ t ] he pr oposed f aci l i t y  wi l l  not  have a mat er i al  

adver se i mpact  on compet i t i on i n t he r el evant  whol esal e el ect r i c  

ser vi ce mar ket "  i n or der  t o gr ant  a CPCN.   Af t er  r evi ewi ng t he 

PSC' s di scussi on of  t he whol esal e compet i t i on pr ovi s i on i n t he 

Fi nal  Deci s i on,  we r ej ect  t hese ar gument s and concl ude Cal pi ne 

f ai l s t o show t he PSC' s appl i cat i on of  

Wi s.  St at .  § 196. 491( 3) ( d) 7.  was unr easonabl e.  

¶170 I n i t s Fi nal  Deci s i on,  t he PSC st at ed t hat  a 

det er mi nat i on under  Wi s.  St at .  § 196. 491( 3) ( d) 7.  r equi r es an 

anal ysi s of  " mar ket  power , "  whi ch i t  def i ned as " t he abi l i t y  of  

a f i r m t o char ge pr i ces f or  i t s  pr oduct  above what  a compet i t i ve 

mar ket  woul d al l ow. "   The PSC f i r st  not ed t hat  i t s anal ysi s 

needed t o f ocus onl y on hor i zont al  mar ket  power  i ssues because 

ver t i cal  mar ket  power  i ssues wer e mi t i gat ed by t he Mi dwest  

                                                 
39 At  l east  wi t h r espect  t o ERGS' s once- t hr ough cool i ng,  t he 

PSC' s or der  st at ed t hat  shoul d t he DNR det er mi ne t hat  ERGS i s 
unper mi t t abl e,  WEC woul d t hen be r equi r ed t o submi t  a r evi sed 
pr oj ect  appl i cat i on f or  appr oval  t hat  r edesi gns or  r el ocat es 
ERGS as needed.  
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I ndependent  Syst em Oper at or ' s cont r ol  over  t he ATC t r ansmi ssi on 

syst em.   The PSC t hen ci t ed a 2000 " mar ket  power  st udy"  f or  t he 

concl usi on t hat  t he agency' s r at e r evi ewi ng power  mi t i gat ed 

agai nst  mar ket  power .   The PSC al so not ed t hat  t he Feder al  

Ener gy Regul at or y Agency al l ows WEPCO t o sel l  i n t he Wi sconsi n 

Upper  Mi chi gan ( WUMS)  whol esal e el ect r i c ser vi ce mar ket  onl y at  

cost - based r at es.    

¶171 I n r esponse t o concer ns t hat  " appr oval  of  ERGS woul d 

have a mat er i al  adver se i mpact  on compet i t i on by pr event i ng t he 

devel opment  of  a compet i t i ve whol esal e gener at i on sect or  and 

hi nder i ng f ur t her  el ect r i c i ndust r y r est r uct ur i ng i n Wi sconsi n, "  

t he PSC not ed t hat  WEPCO pl anned t o cont i nue cont r act i ng f or  

power  wi t h i ndependent  power  pr oducer s,  and t hat  W. E.  Power  LLC,  

t he non- ut i l i t y  af f i l i at e t hat  woul d have maj or i t y owner shi p of  

t he cor por at i ons t hat  woul d const r uct  and own ERGS,  " coul d mor e 

easi l y be di vest ed by WEC t han gener at i ng asset s t hat  ar e hel d 

wi t hi n WEPCO,  shoul d a f ut ur e l egi s l at ur e spl i t  gener at i ng pl ant  

asset s away f r om ut i l i t i es. "    

¶172 Cal pi ne ar gues t hat  t he PSC i ncor r ect l y appl i ed t he 

whol esal e compet i t i on pr ovi s i on because t he PSC abandoned i t s  

f ocus on ent r y of  compet i t or s as t he " pr i mar y f act or "  i n 

appl y i ng t he pr ovi s i on,  and t hat  t he PSC r el i ed onl y on i t s r at e 

r evi ew aut hor i t y,  whi ch does not  pr event  a mat er i al  adver se 

i mpact  on compet i t i on.    

i .  Ent r y of  compet i t or s as pr i mar y f act or  

¶173 Cal pi ne ar gues t hat  pr evi ous PSC Fi nal  Deci s i ons have 

emphasi zed t he need f or  compet i t or s i n t he whol esal e el ect r i c 
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ser vi ce mar ket .   For  i nst ance,  Cal pi ne ci t es Joi nt  Appl i cat i on 

of  Mi r ant  Por t age Count y LLC and Am.  Tr ans.  Co.  LLC,  No.  05- CE-

116 ( Wi s.  PSC Mar .  22,  2002)  wher e t he PSC st at ed:   " The r ecor d 

shows t hat  an adver se ef f ect  on compet i t i on i s unl i kel y because 

t he Mi r ant  Por t age Count y power  pl ant  pr oj ect  woul d essent i al l y  

act  as a new ent r ant .  .  .  .   Consequent l y,  t he Por t age Count y 

pr oj ect  woul d be addi ng a new compet i t or  t o WUMS,  and t her eby 

l i kel y i mpr ovi ng t he compet i t i ve mar ket . "   I d.  at  10.   Cal pi ne 

al so r el i es on Appl i cat i on of  Fond du Lac Ener gy Cent er ,  LLC,  

No.  9343- CE- 100 ( Wi s.  PSC May 5,  2003) ,  wher e t he PSC st at ed:  

The r ecor d shows t hat  an adver se ef f ect  on compet i t i on 
i s unl i kel y because,  even wi t h t he addi t i on of  t he 
Fond du Lac Ener gy Cent er ,  Cal pi ne wi l l  r emai n a 
r el at i vel y smal l  oper at or  of  power  pl ant s i n 
Wi sconsi n.  .  .  .  I n summar y,  even t hough WUMS i s a 
hi ghl y concent r at ed whol esal e el ect r i c ser vi ce mar ket ,  
t he f act  t hat  Cal pi ne' s Fond du Lac Ener gy Cent er  wi l l  
act  as a new ent r ant  means t hat  t he f aci l i t y  i s  
unl i kel y t o have a mat er i al  adver se i mpact  on 
compet i t i on i n WUMS.  

I d.  at  13- 14.  

¶174 Cal pi ne asser t s t hat  t he PSC' s anal ysi s of  

Wi s.  St at .  § 196. 491( 3) ( d) 7.  i s  f l awed because ERGS does not  

i nt r oduce new compet i t or s,  whi l e Cal pi ne' s pr oposal  woul d have 

i ncr eased compet i t i on i n t he st at e.   I t  ar gues t hat  t he f ocus on 

ent r y of  compet i t or s i s suppor t ed by t he st at e' s pol i cy of  

f ost er i ng compet i t i ve mar ket pl aces as st at ed i n 

Wi s.  St at .  § 133. 01:  

133. 01.  Legi s l at i ve i nt ent .  .  .  .   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t o make compet i t i on t he f undament al  
economi c pol i cy of  t hi s st at e and,  t o t hat  end,  st at e 
r egul at or y agenci es shal l  r egar d t he publ i c i nt er est  
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as r equi r i ng t he pr eser vat i on and pr omot i on of  t he 
maxi mum l evel  of  compet i t i on i n any r egul at ed i ndust r y 
consi st ent  wi t h t he ot her  publ i c i nt er est  goal s 
est abl i shed by t he l egi s l at ur e.  

¶175 We f i nd Cal pi ne' s ar gument s unper suasi ve.   The pl ai n 

l anguage of  t he pr ovi s i on r ebut s  t he asser t i on t hat  " i nt r oduci ng 

compet i t i on"  i s t he st andar d under  Wi s.  St at .  § 196. 491( 3) ( d) 7. ,  

as t he pr ovi s i on st at es onl y t hat  a f aci l i t y  cannot  have " a 

mat er i al  adver se i mpact  on compet i t i on. "   Whi l e 

Wi s.  St at .  § 133. 01 st at es t he gener al  pol i cy of  t he st at e,  

§ 196. 491( 3) ( d) 7.  speci f i cal l y addr esses compet i t i on i n t he 

cont ext  of  CPCN det er mi nat i ons.   Wher e t wo st at ut es appl y t o t he 

same subj ect ,  t he mor e speci f i c  cont r ol s,  and t hi s i s especi al l y 

t r ue wher e t he speci f i c  st at ut e i s enact ed af t er  t he gener al  

st at ut e.   Mar t i neau v.  St at e Conser vat i on Comm' n,  46 

Wi s.  2d 443,  449,  175 N. W. 2d 206 ( 1970) .   Whi l e i nt r oduci ng 

compet i t or s can be one way i n whi ch t he r equi r ement  of  " no 

mat er i al  adver se i mpact "  can be met ,  i t  i s  not  t he onl y way t o 

meet  t he r equi r ement ,  as ot her  PSC deci s i ons demonst r at e.    

¶176 For  exampl e,  i n t he Por t  Washi ngt on Or der ,  t he PSC 

st at ed:  

Capaci t y and ener gy f r om t he PWGS f aci l i t y  wi l l  
be pr ovi ded t o WEPCO vi a t he Faci l i t y  Lease,  at  r at es 
t hi s Commi ssi on r egul at es t hr ough i t s r evi ew of  t he 
l ease’ s economi c t er ms and condi t i ons.   Thi s 
r egul at i on pr event s any mat er i al  adver se i mpact  on 
compet i t i on i n WUMS.   As t he mar ket  power  st udy 
conduct ed f or  t he Commi ssi on i n 2000 by Tabor s,  
Car amani s and Associ at es f ound,  f i xed pr i ce cont r act s 
such as t he pr oposed Faci l i t y  Lease,  mi t i gat e mar ket  
power .  I n addi t i on,  t he Feder al  Ener gy Regul at or y 
Commi ssi on onl y al l ows WEPCO t o sel l  i n WUMS at  cost -
based r at es.  
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 .  .  .  WEPCO pl ans t o cont i nue cont r act i ng f or  power  
wi t h I PPs,  obt ai ni ng up t o 1, 000 MW of  capaci t y f r om 
t hese pr ovi der s.   Fur t her mor e,  a st and- al one 
gener at i on company such as W. E.  Power  LLC coul d mor e 
easi l y be di vest ed by WEC t han gener at i ng asset s t hat  
ar e hel d wi t hi n WEPCO,  shoul d a f ut ur e l egi s l at ur e 
spl i t  t he gener at i ng pl ant  asset s away f r om ut i l i t i es.   
For  t hese r easons,  t he Commi ssi on f i nds t hat  appr oval  
of  t he PWGS pr oj ect  wi l l  not  cr eat e mat er i al  adver se 
i mpact s on compet i t i on.  

Por t  Washi ngt on Or der ,  at  24.  

¶177 Li kewi se,  i n i t s West on Or der ,  t he PSC st at ed:  

Wi s.  St at .  § 196. 491( 3) ( d) 7.  r equi r es t he 
Commi ssi on t o di scer n whet her  t he addi t i on of  West on 4 
t o WPSC' s el ect r i c suppl y por t f ol i o woul d have a 
mat er i al  adver se i mpact  on compet i t i on i n t he r el evant  
whol esal e el ect r i c ser vi ce mar ket .   The Commi ssi on 
f i nds i t  woul d not .   Pr i ces,  t er ms,  and condi t i ons of  
t he capaci t y and ener gy bei ng sol d t o nat i ve l oad 
cust omer s wi l l  be r egul at ed by t he Commi ssi on.  

West on Or der ,  at  19- 20.   These exampl es i ndi cat e t hat  t he PSC 

pr evi ousl y has concl uded t hat  t he whol esal e compet i t i on 

r equi r ement  was met  based on f act or s ot her  t han t he " i nt r oduci ng 

compet i t or s"  r at i onal e.     

i i .  Rel i ance on r at e r evi ew aut hor i t y 

 ¶178 Cal pi ne ar gues t hat  t he PSC er r ed by r easoni ng t hat  

i t s r at e r evi ewi ng power  mi t i gat ed agai nst  mar ket  power .   I t  

cont ends t he r at e r evi ewi ng aut hor i t y does not  encour age t he 

ent r ance of  compet i t or s.   We r ej ect  Cal pi ne' s ar gument  because 

as we concl uded above,  an appl i cat i on f or  a CPCN need not  pr ove 

t hat  t he pl an wi l l  i nt r oduce compet i t or s i nt o t he whol esal e 

el ect r i c ser vi ce mar ket pl ace i n or der  t o meet  t he r equi r ement  i n 

Wi s.  St at .  § 196. 491( 3) ( d) 7.  t hat  t he " pr oposed f aci l i t y  wi l l  
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not  have a mat er i al  adver se i mpact  on compet i t i on"  i n t hat  

mar ket .    

¶179 Cal pi ne next  ar gues t hat  usi ng t he agency' s r at e 

r evi ewi ng power  as a basi s f or  meet i ng t he whol esal e compet i t i on 

r equi r ement  i n Wi s.  St at .  § 196. 491( 3) ( d) 7.  i s  i n er r or  because 

i t  r ender s § 196. 491( 3) ( d) 7.  super f l uous.   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Tr ewi n,  2004 WI  116,  ¶38,  275 Wi s.  2d 116,  

684 N. W. 2d 121 ( 2004)  ( " ' I t  i s  a car di nal  r ul e t hat  when 

i nt er pr et i ng a st at ut e a cour t  must  at t empt  t o gi ve ef f ect  t o 

ever y wor d,  so as not  t o r ender  any por t i on of  t he st at ut e 

super f l uous. ' " ) ( c i t at i on omi t t ed) .   Cal pi ne ar gues t hat  i f  t he 

whol esal e compet i t i on r equi r ement  i n § 196. 491( 3) ( d) 7.  can be 

met  by t he PSC' s dut y t o r egul at e r at es,  t hen § 196. 491( 3) ( d) 7.  

i s  " mer e sur pl ussage. "    

¶180 We r ej ect  t hi s  ar gument  because we concl ude t hat  t he 

PSC di d not  r el y sol el y on i t s r at e r evi ewi ng aut hor i t y f or  i t s 

concl usi on t hat  t he whol esal e compet i t i on r equi r ement  was met .   

The PSC' s r at e r evi ewi ng power  was one basi s not ed i n t he Fi nal  

Deci s i on t hat  mi t i gat ed agai nst  mar ket  power .   The PSC al so 

not ed t hat  t he Feder al  Ener gy Regul at or y Agency al l ows WEPCO t o 

sel l  i n WUMS onl y at  cost - based r at es and t hat  WEPCO pl anned t o 

cont i nue cont r act i ng f or  power  wi t h i ndependent  power  pr oducer s.  

Fur t her ,  t he PSC not ed t hat  W. E.  Power  LLC,  t he non- ut i l i t y  

af f i l i at e t hat  woul d have maj or i t y owner shi p of  t he cor por at i ons 

t hat  woul d const r uct  and own ERGS,  " coul d mor e easi l y be 

di vest ed by WEC t han gener at i ng asset s t hat  ar e hel d wi t hi n 

WEPCO,  shoul d a f ut ur e l egi s l at ur e spl i t  gener at i ng pl ant  asset s  
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away f r om ut i l i t i es. "   The PSC ci t ed al l  of  t hese f act or s as 

r easons i t  concl uded ERGS woul d not  mat er i al l y  har m compet i t i on,  

so t he ar gument  t hat  PSC' s r at e r evi ew al one sat i sf i es t he 

whol esal e compet i t i on r equi r ement  i s not  suppor t ed by t he 

r ecor d. 40 

¶181 I n sum,  we r ej ect  Cal pi ne' s ar gument s t hat  t he PSC 

i ncor r ect l y appl i ed Wi s.  St at .  § 196. 491( 3) ( d) 7.  t o i t s CPCN 

det er mi nat i on her e.   We concl ude Cal pi ne f ai l s t o show t he PSC' s 

appl i cat i on of  Wi s.  St at .  § 196. 491( 3) ( d) 7.  was unr easonabl e.  

d.  Common Syst ems Appr oval   

¶182 As pr evi ousl y not ed,  WEC' s CPCN appl i cat i on or i gi nal l y 

pr oposed t wo SCPC uni t s and a s i ngl e I GCC uni t .   Const r uct i on of  

t hese uni t s woul d i nvol ve bui l di ng cer t ai n " common syst ems"  

desi gned t o ser vi ce al l  t hr ee pr oposed uni t s.   The PSC 

ul t i mat el y appr oved t he const r uct i on of  onl y t he t wo SCPC uni t s.   

However ,  i n i t s f i nal  deci s i on and or der ,  t he PSC appr oved t he 

const r uct i on of  " common syst ems"  capabl e of  suppor t i ng a syst em 

out put  gr eat er  t han t hat  of  t he t wo SCPC uni t s.   The PSC 

r easoned:    

I n appr ovi ng const r uct i on of  t he SCPC uni t s f or  
2009 and 2010,  t he Commi ssi on must  ascer t ai n t he 

                                                 
40 Cal pi ne i ndi cat es t hat  i n at  l east  one pr evi ous CPCN 

pr oceedi ng t he PSC r equi r ed an af f i l i at e of  a ut i l i t y  t o submi t  
t o a mar ket  power  scr een anal ysi s because of  concer ns about  
mar ket  power .   See Appl i cat i on of  Al l i ant  Ener gy Resour ces,  
I nc. ,  No.  9349- EB- 100 ( Wi s.  PSC Dec.  20,  2002) .   Cal pi ne does 
not  devel op an ar gument  expl ai ni ng why t he mar ket  power  anal ysi s 
i s necessar y or  even cont end t hat  t he PSC was r equi r ed t o or der  
t he anal ysi s her e.   We wi l l  not  addr ess undevel oped ar gument s.   
See Bar akat ,  191 Wi s.  2d at  786.    
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appr opr i at e cost s t o be pl aced i nt o each Faci l i t y  
Lease as t he " Appr oved Amount . "   ERGS i ncl udes common 
f aci l i t i es t hat  woul d ser ve 1, 800 MW of  new coal - f i r ed 
capaci t y as wel l  as 1, 200 MW of  exi st i ng coal - f i r ed 
capaci t y f r om OCPP,  i . e. ,  a 3, 000 MW " campus"  at  t hi s 
s i t e.   Al t hough t he Commi ssi on has r ej ect ed t he I GCC 
uni t ,  i t  f i nds t hat  a 3, 000 MW coal  campus r emai ns an 
appr opr i at e s i ze,  because i t  af f or ds f ut ur e pl anni ng 
f l exi bi l i t y  t o WEC.   The addi t i onal  cost  of  s i z i ng 
common syst ems at  3, 000 MW,  i nst ead of  2, 400 MW,  i s 
appr oxi mat el y $20 mi l l i on,  whi ch i s a modest  amount  t o 
pay i n or der  t o pr ovi de addi t i onal  pl anni ng 
f l exi bi l i t y .    

Thus,  t he PSC' s f i nal  or der  pr ovi ded t hat  " [ a] l t hough t he 

appl i cat i on t o const r uct  an I GCC uni t  i s  deni ed,  [ WEC]  may 

const r uct  common f aci l i t i es wi t h t he SCPC uni t s  t o accommodat e 

up t o 3, 000 MW of  gener at i on at  t hi s s i t e. "  

¶183 The ci r cui t  cour t  vacat ed t he PSC' s or der  t o t he 

ext ent  t hat  i t  appr oved const r uct i on of  " common syst ems"  not  

necessar y t o oper at e a 2, 400 MW f aci l i t y .   The ci r cui t  cour t  

not ed t hat  whi l e t he PSC' s or der  demonst r at ed " pr udent  

f or esi ght , "  aut hor i zat i on of  t he const r uct i on of  t hese common 

f aci l i t i es was er r or  because " t her e i s t o be no const r uct i on of  

any gener at i ng f aci l i t y  unt i l  t her e has been t he i ssuance of  a 

CPCN"  pur suant  t o § 196. 491( 3) .   The ci r cui t  cour t  st at ed t hat  

by appr ovi ng t he common f aci l i t i es,  t he PSC was f or ci ng 

r at epayer s t o bear  t he cost  of  a f aci l i t y  f or  whi ch a CPCN had 

not  been i ssued.   Addi t i onal l y,  t he c i r cui t  cour t  st at ed t hat  

al l owi ng const r uct i on of  t hese f aci l i t i es woul d undul y i nf l uence 

t he si t e sel ect i on f or  any f ut ur e pr oposed ut i l i t y  const r uct i on.    

¶184 Cl ean Wi sconsi n ur ges t hi s cour t  t o af f i r m t he c i r cui t  

cour t ' s  or der ,  ar gui ng t hat  t he PSC' s or der  v i ol at ed 
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§ 196. 491( 3) ( d) 2. - 3.  and t hat  t he " PSC has ef f ect i vel y 

pr edet er mi ned t hat  addi t i onal  coal  uni t s at  t hi s l ocat i on ar e i n 

t he publ i c i nt er est ,  wi t hout  consi der i ng al t er nat i ve s i t es,  at  

t he same t i me t hat  i t  expl i c i t l y  det er mi ned t hat  anot her  coal  

uni t  i s  not  i n t he publ i c i nt er est . "   Cl ean Wi sconsi n' s Resp.  

Br .  at  49.   I n cont r ast ,  t he PSC and WEC ar gue t hat  t he PSC di d 

not  appr ove a new f aci l i t y  wi t hout  a CPCN;  r at her ,  i t  mer el y 

aut hor i zed t he const r uct i on of  syst ems t o ser vi ce t he t wo pl ant s 

f or  whi ch i t  di d i ssue a CPCN and al l owed t hose syst ems t o 

accommodat e f ut ur e expansi on.   The PSC and WEC ar gue t her e i s 

not hi ng i n § 196. 491 t hat  pr ohi bi t s t he PSC' s act i on i n t hi s 

r egar d.   We concl ude t hat  t he PSC' s appr oval  of  t he common 

syst ems was not  cont r ar y t o l aw and had a r at i onal  basi s.     

¶185 Fi r st ,  we r ej ect  t he suggest i on of  Cl ean Wi sconsi n and 

t he ci r cui t  cour t  t hat  by aut hor i z i ng t he const r uct i on of  common 

syst ems wi t h excess capaci t y t he PSC appr oved an addi t i onal  

f aci l i t y  wi t hout  i ssui ng a CPCN i n v i ol at i on of  t he Pl ant  Si t i ng 

Law.   Ther e i s no di sput e t hat  t he PSC woul d be r equi r ed t o 

i ssue a CPCN f or  t he const r uct i on of  a t hi r d " f aci l i t y . "   

Wi s.  St at .  § 196. 491( 3) ( a) 1.   However ,  t he common syst ems 

appr oved by t he PSC ar e not  a " f aci l i t y , "  whi ch i s def i ned as " a 

l ar ge el ect r i c gener at i ng f aci l i t y  or  a hi gh- vol t age 

t r ansmi ssi on l i ne. "   Wi s.  St at .  § 196. 491( 1) ( e) . 41  The " common 

                                                 
41 I n cont r ast ,  WEC' s t hi r d pr oposed pl ant ,  t he I GCC,  whi ch 

was not  appr oved by t he PSC,  woul d have r equi r ed a CPCN i n or der  
t o be appr oved.   Li kewi se,  t he PSC woul d be r equi r ed t o compl y 
wi t h al l  appl i cabl e l aws and i ssue a CPCN f or  any pr oposed 
f ut ur e f aci l i t y  at  t he Oak Cr eek Si t e.    
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syst ems"  t o whi ch Cl ean Wi sconsi n obj ect s i nc l ude " a cool i ng 

wat er  st r uct ur e whi ch wi l l  ext end f r om t he si t e ont o Lake 

Mi chi gan and al so coal  handl i ng f aci l i t i es. "   Ther e i s no 

di sput e t hat  t hi s equi pment  i s r equi r ed t o oper at e t he t wo SCPC 

power  pl ant s t he PSC appr oved.   The PSC si mpl y aut hor i zed WEC t o 

s i ze t hi s equi pment  t o suppor t  capaci t y i n excess of  t he out put  

of  t he t wo SCPCs.   Si mpl y put ,  not hi ng i n t he t ext  of  

§ 196. 491( 3)  pr ohi bi t s t he PSC f r om aut hor i z i ng i nt egr al  

component s of  a " f aci l i t y"  f or  whi ch i t  i ssues a CPCN t o be 

si zed so as t o suppor t  added capaci t y.     

¶186 As t he PSC' s or der  does not  cont r avene t he expr ess 

l anguage of  § 196. 491( 3) ,  we must  assess whet her  t he PSC had a 

r at i onal  basi s f or  aut hor i z i ng some of  t he component s of  t he 

SCPCs t o be si zed so as t o suppor t  added capaci t y.   The PSC' s 

or der  st at ed:   " The addi t i onal  cost  of  s i z i ng common syst ems at  

3, 000 MW,  i nst ead of  2, 400 MW,  i s appr oxi mat el y $20 mi l l i on,  

whi ch i s a modest  amount  t o pay i n or der  t o pr ovi de addi t i onal  

pl anni ng f l exi bi l i t y . "   I n essence,  t he PSC concl uded t hat  i t  

woul d be mor e cost  ef f ect i ve t o al l ow WEC t o bui l d needed 

syst ems l ar ger  t han ar e necessar y at  t he pr esent  t i me r at her  

t han r equi r i ng t he const r uct i on of  dupl i cat e syst ems at  a hi gher  

cost  shoul d t her e be a f ut ur e expansi on at  t he Oak Cr eek si t e.   

Thi s c l ear l y const i t ut es a r at i onal  basi s f or  t he PSC' s or der .    
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3.  Envi r onment al  I mpact  St at ement  

¶187 Cl ean Wi sconsi n ar gues t he PSC and DNR' s EI S42 di d not  

adequat el y consi der  t he envi r onment al  i mpact s of  ERGS,  as 

r equi r ed by t he Wi sconsi n Envi r onment al  Pol i cy Act  ( WEPA) ,  

Wi s.  St at .  § 1. 11.   We di sagr ee.  

¶188 " The pur pose of  WEPA i s t o i nsur e t hat  agenci es 

consi der  envi r onment al  i mpact s dur i ng deci s i on maki ng. "   Boehm,  

174 Wi s.  2d at  665.   That  pur pose i ncl udes ef f ect i ng an acr oss-

t he- boar d adj ust ment  of  pr i or i t i es i n t he deci s i on- maki ng 

pr ocesses of  st at e agenci es.   Wi s.  Envt l .  Decade,  I nc.  v.  PSC,  

79 Wi s.  2d 409,  416,  256 N. W. 2d 149 ( 1977)  ( WED I I I ) .   WEPA 

" r equi r es t hat  agenci es consi der  and eval uat e t he envi r onment al  

consequences of  al t er nat i ves avai l abl e t o t hem and under t ake 

t hat  consi der at i on i n t he f r amewor k pr ovi ded by [ § 1. 11] . "   

Boehm,  174 Wi s.  2d at  665.   WEPA const i t ut es a cl ear  l egi s l at i ve 

decl ar at i on t hat  pr ot ect i on of  t he envi r onment  i s an essent i al  

mandat e of  ever y st at e agency and an essent i al  component  of  

st at e pol i cy.   WED I I I ,  79 Wi s.  2d at  416.   WEPA does not  

di r ect l y cont r ol  agency di scr et i on;  r at her ,  i t  r epr esent s an 

                                                 
42 The PSC and DNR j oi nt l y pr epar ed t he EI S,  wi t h t he PSC 

f unct i oni ng as t he l ead agency.   See Wi s.  Admi n.  Code § PSC 
4. 60( 3) .    

An EI S i s " an envi r onment al  anal ysi s whi ch i s pr epar ed t o 
i nf or m deci s i on- maker s and t he publ i c of  a pr oposed act i on' s 
ef f ect  on t he envi r onment ,  and devel ops,  descr i bes and eval uat es 
al t er nat i ves i n t he det ai l ed st at ement  r equi r ed by s.  1. 11 
St at s. "   Wi s.  Admi n.  Code § NR 150. 02( 11)  ( Jan. ,  2003) .   Al l  
subsequent  r ef er ences t o Wi s.  Admi n.  Code § NR 150 ar e t o t he 
Januar y 2003 ver si on unl ess ot her wi se i ndi cat ed.  
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i mpor t ant  pr ocedur al  st ep agenci es must  t ake dur i ng t hei r  

deci s i on- maki ng pr ocess.   I d.   I f  t he adver se envi r onment al  

consequences of  t he pr oposed act i on ar e adequat el y eval uat ed,  

WEPA does not  pr event  an agency f r om det er mi ni ng t hat  ot her  

val ues out wei gh t he envi r onment al  cost s.   See Rober t son v.  

Met how Val l ey Ci t i zens Counci l ,  490 U. S.  332,  351 ( 1989)  

( " [ Nat i onal  Envi r onment al  Pol i cy Act ]  mer el y pr ohi bi t s 

uni nf or med——r at her  t han unwi se——agency act i on. " ) . 43 

¶189 The pur pose of  t he EI S i s t o enabl e agenci es t o t ake a 

" har d l ook"  at  t he envi r onment al  consequences of  a pr oposed 

act i on.   Mi l waukee Br ewer s Basebal l  Cl ub v.  DHSS,  130 

Wi s.  2d 56,  72,  387 N. W. 2d 245 ( 1986) ;  WED I V,  98 Wi s.  2d at  

690.   To t he ext ent  t hat  r el evant  i nf or mat i on i s compl et e and 

avai l abl e, 44 t he EI S " shal l  eval uat e r easonabl y f or eseeabl e,  

                                                 
43 Because WEPA was pat t er ned on t he Nat i onal  Envi r onment al  

Pol i cy Act  ( NEPA) ,  42 U. S. C.  § 4332 ( 1970) ,  f eder al  l aw 
const r ui ng NEPA i s per suasi ve aut hor i t y.   See Wi s.  Envt l .  
Decade,  I nc.  v.  PSC,  79 Wi s.  2d 161,  174,  255 N. W. 2d 917 ( 1977)  
( WED I I ) .  

44 I f  i nf or mat i on i s i ncompl et e or  unavai l abl e,  t he EI S 
shal l :  

1.  I ndi cat e t he avai l abi l i t y  of  t he i nf or mat i on.  

2.  Descr i be t he i nf or mat i on' s r el evance.  

3.  Summar i ze avai l abl e,  cr edi bl e sci ent i f i c  evi dence 
t hat  i s r el evant  t o t he eval uat i on.  

4.  Eval uat e ef f ect s based upon t heor et i cal  appr oaches 
or  r esear ch met hods gener al l y accept ed i n t he 
sci ent i f i c  communi t y.  

Wi s.  Admi n.  Code § PSC 4. 30( b) 1. - 4.  
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si gni f i cant  ef f ect s t o t he human envi r onment  .  .  .  . "   

Wi s.  Admi n.  Code § PSC 4. 30( 1) ( b) .   The r equi r ed cont ent  of  an 

EI S i s set  f or t h i n t he admi ni st r at i ve r egul at i ons.   See 

Wi s.  Admi n.  Code § PSC 4. 30( 3) ;  Wi s.  Admi n.  Code § NR 150. 22( 2) .  

¶190 Thi s cour t ' s  r evi ew of  an EI S i s nar r ow.   The PSC' s 

det er mi nat i on t hat  an EI S i s adequat e i s a concl usi on of  l aw t o 

whi ch t hi s cour t  accor ds gr eat  wei ght  def er ence.   Ci t i zens'  

Ut i l .  Bd. ,  211 Wi s.  2d at  550.   As such,  i t  i s  not  our  r ol e t o 

eval uat e t he adequacy of  t he EI S;  we i nst ead eval uat e whet her  

t he PSC' s det er mi nat i on t hat  t he EI S was adequat e was 

r easonabl e.   I d.  at  553- 54.   Cl ean Wi sconsi n bear s t he bur den of  

demonst r at i ng t hat  t he PSC' s det er mi nat i on t hat  t he EI S was 

adequat e was wi t hout  a r at i onal  basi s.    

¶191 Asi de f r om t hese pr i nci pl es,  we ar e al so mi ndf ul  t hat  

" [ n] o mat t er  how exhaust i ve t he di scussi on of  envi r onment al  

i mpact s i n a par t i cul ar  EI S mi ght  be,  a chal l enger  can al ways 

poi nt  t o a pot ent i al i t y  t hat  was not  addr essed. "   I d.  at  554.   

Whi l e r easonabl e al t er nat i ves ar e t o be consi der ed,  ever y 

pot ent i al i t y  need not  be eval uat ed,  as " [ t ] he dut y of  an agency 

t o pr epar e an EI S does not  r equi r e i t  t o engage i n r emot e and 

specul at i ve anal ysi s. "   Mi l waukee Br ewer s Basebal l  Cl ub,  130 

Wi s.  2d at  72 ( c i t i ng Ver mont  Yankee Nucl ear  Power  Cor p.  v.  

Nat ur al  Resour ces Def ense Counci l ,  I nc. ,  435 U. S.  519 ( 1978) ) .   

We must  assess an EI S i n l i ght  of  t he " r ul e of  r eason, "  whi ch 

r equi r es an EI S " t o f ur ni sh onl y such i nf or mat i on as appear s t o 

be r easonabl y necessar y under  t he c i r cumst ances f or  eval uat i on 

of  t he pr oj ect  r at her  t han t o be so al l - encompassi ng i n scope 
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t hat  t he t ask of  pr epar i ng i t  woul d become ei t her  f r ui t l ess or  

wel l  ni gh i mpossi bl e. "   New Yor k v.  Kl eppe,  429 U. S.  1307,  1311 

( 1976) ;  See al so Mi l waukee Br ewer s Basebal l  Cl ub,  130 Wi s.  2d at  

72.   Wi t h t hese pr i nci pl es i n hand,  we now t ur n t o Cl ean 

Wi sconsi n' s ar gument s.  

a.  Cost  Ef f ect i veness of  Lower  Emi t t i ng Al t er nat i ves 

 ¶192 Cl ean Wi sconsi n ar gues t hat  t he EI S di d not  anal yze 

t he avai l abi l i t y  and cost  ef f ect i veness of  l ower  emi t t i ng 

al t er nat i ves t o ERGS' s SCPC uni t s.   Cl ean Wi sconsi n c l ai ms t hat  

ERGS wi l l  emi t  appr oxi mat el y t wo bi l l i on pounds of  pol l ut ant s 

i nt o t he ai r  over  a pr oj ect ed 50 year s of  oper at i on.   As a 

consequence,  Cl ean Wi sconsi n cont ends t hat  t he EI S was r equi r ed 

t o t ake a har d l ook at  SCPC t echnol ogy and consi der  whet her  

al t er nat i ve,  c l eaner  t echnol ogi es——such as wi nd,  nat ur al  gas,  or  

I GCC——coul d be used at  a r easonabl e cost  i nst ead of  coal - f i r ed 

t echnol ogy ut i l i zed i n ERGS.   We concl ude t hat  t her e was a 

r at i onal  basi s f or  t he PSC t o concl ude t hat  t he EI S adequat el y 

addr essed t hese concer ns.    

¶193 Chapt er  4 of  t he EI S i s devot ed t o t he cost  

ef f ect i veness of  l ower - emi t t i ng al t er nat i ves. 45  Our  r evi ew of  

t hat  sect i on r eveal s t hat  t he PSC consi der ed t he envi r onment al  

ef f ect s of  t aki ng no act i on,  i ncr easi ng ener gy ef f i c i ency 

( t hr ough conser vat i on,  l oad management ,  and f uel  swi t chi ng) ,  t he 

                                                 
45 Al t hough Cl ean Wi sconsi n cr i t i c i zes t he PSC' s EGEAS 

model i ng,  we have al r eady concl uded t hat  t he choi ce of  var i abl es 
ut i l i zed i n EGEAS i s a mat t er  l ef t  t o t he sound di scr et i on and 
exper t i se of  t he PSC.    
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envi r onment al  cost s of  r enewabl e f uel  sour ces ( wi nd,  sol ar ,  

hydr o el ect r i c,  bi omass,  and bi ogas sour ces) ,  as wel l  as nat ur al  

gas as al t er nat i ves t o ERGS.   Most  of  t he dat a concer ni ng t hese 

al t er nat i ves i s  ext r emel y t echni cal .   Wi t h r egar d t o Cl ean 

Wi sconsi n' s par t i cul ar  compl ai nt ,  and as a di st i l l ed 

i l l ust r at i on,  we not e t he EI S eval uat ed wi nd gener at i on,  bot h 

f r om on and of f shor e l ocat i ons.   The EI S expl ai ned t hat  af t er  

consi der i ng t he over al l  cost s of  wi nd gener at i on ( t he cr edi t  t o 

r eser ve mar gi n,  capi t al ,  and oper at i ng and mai nt enance cost s,  a 

capaci t y of  35 per cent  assumi ng a 16 mph wi nd at  100 met er s t wo 

mi l es of f shor e,  and t he specul at i ve cont i nui ng vi abi l i t y  of  t he 

f eder al  pr oduct  t ax cr edi t  f or  wi nd gener at i on of  $18 per  MWh,  

adj ust ed f or  i nf l at i on) ,  i t  i s  not  l i kel y capabl e of  r epl aci ng 

ERGS as a st and- al one al t er nat i ve.   Appl y i ng gr eat  wei ght  

def er ence,  we concl ude t hat  t he PSC' s det er mi nat i on t hat  t hi s 

eval uat i on was adequat e i s r easonabl e.  

¶194 Regar di ng t he consi der at i on of  nat ur al  gas,  we not e 

t hat  t he EI S eval uat ed Cal pi ne' s 523 MW nat ur al  gas pl ant  

pr oposal ,  as wel l  as t he consequences of  a 30- year  expansi on 

t hat  r el i ed excl usi vel y on nat ur al  gas. 46  Al so,  t he EI S i ncl uded 

an appendi x i ncor por at i ng anot her  EI S compl et ed f or  Cal pi ne' s 

                                                 
46 We under st and Cl ean Wi sconsi n' s ar gument  t o r equi r e t hat  

nat ur al  gas al ways be sel ect ed over  l ower  pr i or i t y al t er nat i ves,  
not wi t hst andi ng t he need f or  adequat e suppl y or  ot her  
count er vai l i ng consi der at i ons.   We have al r eady concl uded t hat  
t he PSC may t ake i nt o account  t he r easonabl e needs of  t he publ i c  
f or  an adequat e suppl y of  el ect r i c ener gy and t hat  t he PSC' s 
choi ce of  var i abl es f or  EGEAS f or ecast i ng was r easonabl e.    
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Fox Ener gy Cent er ,  a 530 MW nat ur al  gas power  pl ant .   See al so 

Wi s.  Admi n.  Code § PSC 4. 60;  WED I I I ,  79 Wi s.  2d at  424 n. 14 

( agency shoul d not  i gnor e pr ev i ous i nvest i gat i ons) .   The Fox 

Ener gy Cent er  EI S not ed t hat  " pr oj ect  emi ssi ons f r om a nat ur al  

gas- f i r ed pl ant  oper at i ng 100 per cent  of  t he t i me ar e much l ower  

f or  most  cr i t er i a pol l ut ant s t han a s i mi l ar l y s i zed coal - f i r ed 

power  pl ant  usi ng t he SCPC t echnol ogy. "   Compar i ng t he coal -

f i r ed ERGS wi t h t he 1050 MW nat ur al  gas- f i r ed Badger  Gener at i ng 

Pl ant ,  t he Fox Ener gy Cent er  EI S not ed t hat  emi ssi ons of  NOx,  CO,  

PM10,  SO2,  ammoni a,  and VOC ( vol at i l e or gani c compounds)  ar e al l  

s i gni f i cant l y l ower  i n t he s i mi l ar l y s i zed nat ur al  gas pl ant .  

The Fox Ener gy Cent er  EI S al so not ed t hat  CO2 emi ssi ons f r om a 

500 MW nat ur al  gas- f i r ed combi ned- cycl e pl ant  woul d be about  

450, 000 t ons per  year  compar ed t o about  3. 5 mi l l i on or  mor e t ons  

per  year  f or  a 600 MW coal  pl ant .    

¶195 However ,  t he EI S never t hel ess concl uded t hat  because 

of  t he " ext r eme vol at i l i t y"  of  nat ur al  gas pr i ces,  and t he need 

f or  pr edi ct abl e pl anni ng,  a nat ur al  gas al t er nat i ve t o ERGS was 

not  cost  ef f ect i ve.   Thus,  t her e i s a r at i onal  basi s t o concl ude 

t hat  t he EI S adequat el y addr essed r easonabl e nat ur al  gas 

al t er nat i ves t o ERGS.    

¶196 Fi nal l y,  Cl ean Wi sconsi n ar gues t hat  t he EI S was 

def i c i ent  because i t  f ai l ed t o eval uat e t he ef f ect s  of  

const r uct i ng enough I GCC uni t s t o equal  ERGS' s capaci t y.   The 

EI S di d not e t hat  EGEAS model i ng demonst r at ed t hat  t he s i ngl e 

600 MW I GCC uni t  t hat  was i ni t i al l y  pr oposed as par t  of  ERGS was 

not  cost - ef f ect i ve.   Gi ven t hat  t he PSC det er mi ned t hat  one I GCC 
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uni t  was not  cost  ef f ect i ve,  t he PSC' s deci s i on not  t o eval uat e 

a number  of  I GCC uni t s i n t he EI S was not  unr easonabl e.   I n 

addi t i on,  we not e t hat  t her e was no I GCC pr oposal  submi t t ed t hat  

woul d r i val  ERGS,  and an EI S does not  have t o engage i n r emot e 

or  specul at i ve anal ysi s.   Mi l waukee Br ewer s Basebal l  Cl ub,  130 

Wi s.  2d at  72.   We t her ef or e concl ude t hat  t he PSC' s 

det er mi nat i on t hat  t he EI S adequat el y di scussed nat ur al  gas 

al t er nat i ves was r easonabl e.  

b.  Once- Thr ough Cool i ng 

¶197 Next ,  Cl ean Wi sconsi n cont ends t hat  t he EI S f ai l ed t o 

anal yze al t er nat i ves t o ERGS' s once- t hr ough cool i ng——a pr ocess 

t hat  woul d aspi r at e col d wat er  f r om Lake Mi chi gan,  cycl e i t  

t hr ough t he pl ant  f or  cool i ng pur poses,  and t hen di spel  i t  back 

i nt o Lake Mi chi gan——and f ai l ed t o anal yze t he i mpact s t hi s woul d 

have on Lake Mi chi gan.   The once- t hr ough cool i ng pr ocess woul d 

dr aw an enor mous amount  of  wat er  f r om Lake Mi chi gan 

( appr oxi mat el y 740, 000 gal l ons per  mi nut e) ,  whi ch woul d possi bl y  

k i l l  mi l l i ons of  aquat i c or gani sms ever y year .   Cl ean Wi sconsi n 

not es t hat  t her e ar e al t er nat i ves t o t hi s cool i ng pr ocess,  

i ncl udi ng cool i ng t ower s ( t hat  wi t hdr aw l ess wat er  and al so 

r euse t he wat er )  and dr y cool i ng ( t hat  uses ver y l i t t l e wat er  

and woul d have vi r t ual l y no adver se aquat i c i mpact s) .   Cl ean 

Wi sconsi n al so not es t hat  t he l ast  coal - f i r ed power  pl ant  t hat  

was bui l t  ( i n Pl easant  Pr ai r i e)  uses cool i ng t ower s.   Accor di ng 

t o Cl ean Wi sconsi n,  t he EI S' s f ai l ur e t o di scuss t hese 

al t er nat i ves const i t ut es a f undament al  v i ol at i on of  WEPA.   

Cal pi ne al so adds t hat  t he EI S f ai l ed t o di scuss t he cumul at i ve 
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i mpact s of  ERGS' s once- t hr ough cool i ng.   We di sagr ee wi t h bot h 

ar gument s.   

¶198 At  t he out set ,  we not e t hat  t he EI S t hor oughl y 

anal yzed t he consequences of  once- t hr ough cool i ng.   The EI S 

exami ned a moni t or i ng st udy compl et ed i n t he mi d- 1970s of  t he 

ef f ect s of  OCPP' s once- t hr ough cool i ng syst em on Lake Mi chi gan.   

Af t er  not i ng t he l ar ge number  of  aquat i c or gani sms t hat  wer e 

i mpi nged and ent r ai ned due t o t hi s t echnol ogy, 47 t he EI S obser ved 

t hat  t he st udy ul t i mat el y concl uded t hat  once- t hr ough cool i ng 

has " i nconsequent i al "  ef f ect s on over al l  af f ect ed popul at i ons'  

ecosyst ems. 48  The EI S comment ed t hat  t he moni t or i ng r epor t  

det er mi ned:  

The absol ut e magni t ude of  t he number  of  f i sh,  l ar vae,  
or  eggs i mpi nged or  ent r ai ned i s not  a measur e of  t he 
s i gni f i cance of  t he i mpact .   Rat her ,  t he l osses must  
be eval uat ed r el at i ve t o t he s i zes and pr oduct i v i t y of  
t he af f ect ed popul at i ons.   The r epor t  concl uded t hat ,  
r el at i ve t o t he Lake Mi chi gan f i sher y,  t he i mpact s of  
ent r ai nment  and i mpi ngement  wer e i nconsequent i al  t o 
aquat i c l i f e i n Lake Mi chi gan.   The DNR concur r ed wi t h 
t hat  concl usi on.  

                                                 
47 I mpi ngement  occur s when f i sh and ot her  aquat i c l i f e ar e 

t r apped agai nst  cool i ng wat er  i nt ake scr eens t hat  r emove debr i s 
f r om t he cool i ng wat er  as i t  ent er s t he i nt ake syst em.   I n 
cont r ast ,  ent r ai nment  occur s when aquat i c or gani sms,  eggs,  and 
l ar vae ar e dr awn i nt o a cool i ng syst em,  t hr ough t he heat  
exchanger ,  and t hen pumped back out  t o t he wat er .    

48 Accor di ng t o t he one- year  moni t or i ng st udy conduct ed f r om 
Mar ch 1,  1975,  t hr ough Febr uar y 29,  1976,  of  t he ol d OCPP 
pl ant s,  6, 202, 407 f i sh l ar vae,  9, 281, 370 eggs,  and 15. 6 mi l l i on 
i nver t ebr at es wer e ent r ai ned,  and 2, 754, 118 f i sh wei ghi ng 
109, 414 pounds wer e i mpi nged at  t he pl ant  dur i ng t he sampl i ng 
per i od.    
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¶199 Regar di ng t he di schar ged wat er ,  t he EI S al so i ndi cat ed 

t hat  a st udy of  once- t hr ough cool i ng at  t he OCPP si t e al ong wi t h 

sever al  ot her  st udi es f or  l ar ge power  pl ant s on Lake Mi chi gan 

conduct ed i n t he 1970' s " concl uded t hat  oper at i on of  t he power  

pl ant s di d not  s i gni f i cant l y af f ect  f i sh popul at i ons i n t he 

gener al  v i c i ni t y sur r oundi ng each f aci l i t y ,  or  i n t he f ar - f i el d 

ar eas t hat  wer e st udi ed beyond t her mal  pl ume l i mi t s. "   Fur t her ,  

t he EI S st at ed t hat  " [ t ] hese s t udi es i ndi cat ed t hat  bot h t he 

i ndi v i dual  and t he aggr egat e i mpact s of  power  pl ant  cool i ng 

wat er  di schar ges on t he Lake Mi chi gan ecosyst em wer e 

i nsi gni f i cant ,  and wer e l i mi t ed t o l ocal i zed shi f t s i n f i sh 

di st r i but i on and per i phyt on gr owt h i n ar eas i mmedi at el y 

associ at ed wi t h t he t her mal  pl umes. "   

¶200 Di f f er ent  mi nds can di sagr ee on what  const i t ut es 

" i nconsequent i al "  ef f ect s,  but  we ar e not  maki ng a qual i t at i ve 

assessment  of  our  own,  nor  ar e we i ndependent l y r evi ewi ng t he 

PSC and DNR' s concl usi on.   I nst ead,  we ar e mer el y l ooki ng f or  

whet her  t her e i s  a r at i onal  basi s f or  t he PSC t o concl ude t hat  

t he EI S t ook a " har d l ook"  at  t he envi r onment al  ef f ect s of  t he 

once- t hr ough cool i ng syst em.   We concl ude t hat  t her e i s.   I f  t he 

adver se envi r onment al  consequences of  once- t hr ough cool i ng ar e 

adequat el y eval uat ed,  WEPA does not  pr event  an agency f r om 

det er mi ni ng t hat  ot her  val ues out wei gh t he envi r onment al  cost s.   

See Rober t son,  490 U. S.  at  350.   Because t he adequacy of  t he EI S 

i s i nt er t wi ned wi t h f act ual ,  val ue,  and publ i c pol i cy 

consi der at i ons,  we wi l l  def er  t o t hose agenci es whose 
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r esponsi bi l i t y  i t  i s  t o make t hose det er mi nat i ons.   See 

Ci t i zens'  Ut i l .  Bd. ,  211 Wi s.  2d at  552.  

¶201 I n addi t i on t o t he st udi es f r om t he 1970s,  t he EI S 

consi der ed and di scussed cur r ent  dat a concer ni ng t he ef f ect s of  

t he pr oposed once- t hr ough cool i ng st r uct ur e.   The EI S st at ed:  

I n Febr uar y 2003,  t he appl i cant s submi t t ed a r epor t ,  
t i t l ed " Oak Cr eek Power  Pl ant  and Pr oposed El m Road 
St at i on Cool i ng Wat er  I nt ake and Lake Moni t or i ng 
St udy,  Febr uar y 2003. "   The r epor t  descr i bed t he 
r esul t s f r om t he f i r st  year  of  a t wo- year  pr ogr am,  
whi ch wi l l  be used t o det er mi ne t he abundance of  f i sh 
eggs and l ar vae i n t he v i c i ni t y of  t he exi st i ng on-
shor e i nt ake st r uct ur e and t he si t e of  t he pr oposed 
new of f - shor e i nt ake st r uct ur e.   The dat a pr esent ed i n 
t hi s and t he f i nal  r epor t  wi l l  be used t o hel p 
est abl i sh l ocat i on,  desi gn,  and oper at i onal  par amet er s 
f or  achi evi ng compl i ance wi t h t he i mpi ngement  and 
ent r ai nment  r educt i on cr i t er i a i n t he pr oposed EPA 
r egul at i ons f or  i nt ake st r uct ur es at  exi st i ng 
f aci l i t i es.  

Thi s r epor t  summar i zed dat a f r om i ct hyopl ankt on 
col l ect i ons col l ect ed f r om June t hr ough Sept ember  
2002,  at  t r ansect s near  t he pr esent  i nt ake .  .  .  and 
t he si t e of  t he new i nt ake .  .  .  .   Thi s dat a c l ear l y 
shows a mar ked r educt i on i n t ot al  i c t hyopl ankt on 
densi t i es at  t he 40 f t  cont our  ( t he dept h of  t he 
pr obabl e new i nt ake st r uct ur e s i t e)  i n compar i son t o 
near - shor e cont our s.   Of f set t i ng t he benef i t  of  t he 
r educed i ct hyopl ankt on densi t y at  t he f ar - shor e i nt ake 
si t e i s t he f act  t hat  t he cool i ng wat er  demand woul d 
i ncr ease i ncr ement al l y as new uni t s ar e added t o t he 
i nt ake.    

The second phase of  t he st udy wi l l  i nvol ve near - shor e 
and f ar - shor e i ct hyopl ankt on col l ect i ons f r om ear l y 
May t hr ough Sept ember ,  2003.   Of f - shor e i ct hyopl ankt on 
sampl i ng wi l l  be f ocused mor e pr eci sel y at  t he 
pr oposed i nt ake l ocat i on.   

Thi s Febr uar y r epor t  gave cal cul at ed i nt ake vel oci t i es 
at  t he pr esent  near shor e st r uct ur e r angi ng f r om 0. 5 t o 
1. 8 f t / second ( one t o f our  pumps,  r espect i vel y) .   The 
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pr oposed desi gn vel oci t y at  t he ent r ance t o t he 
pr oposed of f shor e st r uct ur e ( whet her  consi st i ng of  
i nt ake cr i bs or  vel oci t y caps)  i s 1. 0 f t / second;  
however ,  a vel oci t y r ange of  0. 5 f t / second t o 1. 0 
f t / second i s under  consi der at i on as det ai l ed desi gn 
f or  t he caps or  cr i bs i s f i nal i zed.   I t  shoul d be 
not ed t hat  l i mi t i ng i nt ake vel oci t y i s not  t he sol e 
f act or  i n det er mi ni ng how best  t o desi gn an i nt ake 
st r uct ur e t o mi ni mi ze adver se envi r onment al  i mpact s t o 
f i sh and ot her  aquat i c l i f e.   I f  t he vel oci t y i s 
r educed,  t her e i s a pr opor t i onal  i ncr ease i n t he 
i nt ake ar ea needed.   Thi s woul d r equi r e addi t i onal  
cr i bs or  caps.   Si nce t he l ocat i on sel ect ed i s a sandy 
f eat ur el ess ar ea of  t he l ake bot t om,  t he pot ent i al  
i mpact s of  addi ng mor e st r uct ur e t o t he l ake bot t om 
must  be wei ghed agai nst  t he pot ent i al  benef i t s of  
r educi ng t he appr oach vel oci t y.    

Based on El ect r i c Power  Resear ch I nst i t ut e r epor t  [ a 
r epor t  dr af t ed i n December  of  2000] ,  a vel oci t y of  1 
f t / second has t he pot ent i al  t o pul l  i n sal mon t hat  ar e 
l ess t han 10 cm i n t ot al  l engt h.   Thi s i s based on 
EPRI ' s r evi ew of  al l  publ i shed or  ot her wi se avai l abl e 
f i sh swi m speed dat a.   These dat a gener al l y show t hat  
smal l  ( under  10 cm i n l engt h)  sal mon have sust ai nabl e 
swi mmi ng speeds t hat  ar e l ess t han 1 f t / second.    

Smal l  sal mon gr eat er  t han 10 cm i n l engt h s i ze have 
swi mmi ng speeds t hat  ar e t ypi cal l y gr eat er  t han one 
f t / second.   Thus,  t hese l ar ger  f i sh shoul d be abl e t o 
avoi d t he cur r ent s sur r oundi ng t he i nt ake st r uct ur e 
caps/ cr i bs.   Dat a ar e not  avai l abl e f or  t r out ,  but  t he 
swi mmi ng speeds ar e expect ed t o be si mi l ar  t o sal mon.   
I f  f i sh ent er  t he t unnel  and r each t he pumphouse,  f i sh 
r emoval  wi l l  occur  at  t he t r avel i ng wat er  scr eens.   
The t r avel i ng wat er  scr eens f or  t hi s pr oj ect  have not  
yet  been sel ect ed,  but  t her e ar e desi gns and 
oper at i ons ( l ow pr essur e and/ or  cont i nuous scr een 
wash)  t hat  can i ncr ease f i sh sur vi val  i f  i mpi ngement  
occur s.    

( Foot not e omi t t ed. )    

¶202 I n addi t i on t o t he above i n- dept h di scussi on 

concer ni ng t he ef f ect s of  t he i nt ake component  of  t he pr oposed 

once- t hr ough cool i ng syst em,  t he EI S si mi l ar l y di scussed t he 
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ef f ect s of  t he wat er  di schar ge component  of  t he pr oposed once-

t hr ough cool i ng syst em.   For  exampl e,  t he EI S pr ovi ded:  

Pot ent i al  i mpact s of  const r uct i on of  t he wat er  
di schar ge st r uct ur e 

The i mpact s t o Lake Mi chi gan f r om t he const r uct i on of  
t he di schar ge st r uct ur e i ncl ude t empor ar y i mpact s such 
as l ocal  i ncr eases i n t ur bi di t y wi t hi n t he wat er  
col umn,  r educt i ons i n l ocal  di ssol ved oxygen l evel s,  
and t he r educt i ons i n l ocal  l i ght  penet r at i on.   The 
const r uct i on of  t he di schar ge st r uct ur e woul d al so 
t empor ar i l y  di sr upt  and possi bl y dest r oy t he l ocal  
f l or a,  f auna and aquat i c habi t at ,  i ncl udi ng f i sh.   
Measur es such as s i l t  cur t ai ns or  t ur bi di t y bar r i er s 
woul d be r equi r ed t o r educe t he ext ent  of  t hese 
t empor ar y i mpact s.   The l ong- t er m ef f ect s of  t he 
pl acement  and oper at i on of  t he di schar ge st r uct ur e 
i ncl ude a l oss or  modi f i cat i on t o t he exi st i ng aquat i c 
and near shor e habi t at  ar ea,  and changes t o l ocal  wat er  
qual i t y.   I f  t he di schar ge st r uct ur e i s pl aced nor t h 
of  t he exi st i ng coal  dock t he pr esence of  t he 
di schar ge st r uct ur e may di sr upt  l ocal  wi l dl i f e speci es 
whi ch ut i l i ze t he sand beach i n t hi s ar ea and woul d 
l i kel y r equi r e mor e f r equent  mai nt enance dr edgi ng of  
t he di schar ge channel  due t o l i t t or al  dr i f t  i n t hi s 
ar ea.    

Pot ent i al  i mpact s of  oper at i on of  t he wat er  di schar ge 
st r uct ur e 

The ant i c i pat ed maxi mum f l ow t hr ough r at e f or  each 
SCPC uni t  and t he I GCC i s  485, 000 gpm wi t h a 
t emper at ur e r i se of  12 [ degr ees]  F.   The maxi mum heat  
r ej ect i on r at e f or  t he t hr ee uni t s combi ned woul d be 
8, 740 mi l l i on BTU/ h.  

The pr i mar y ef f l uent  f r om t he OCPP i s once- t hr ough 
cool i ng wat er  f r om t he st eam condenser s.   No chemi cal s 
ar e added t o t he wat er ;  t her ef or e,  t emper at ur e i s t he 
onl y wat er  qual i t y par amet er  s i gni f i cant l y af f ect ed by 
t he di schar ge of  cool i ng wat er .   Heat ed ef f l uent  f r om 
t he t wo pr oposed SCPC uni t s woul d be di schar ged nor t h 
of  t he coal  dock t hr ough ei t her  a s i ngl e or  combi ned 
out f al l  st r uct ur e or  combi ned wi t h t he SCPC out f al l .   
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 .  .  .  .  

Zebr a mussel  cont r ol  

At  t he l ake bot t om i nt ake st r uct ur e,  t he onl y  opt i on 
f or  zebr a mussel  cont r ol  woul d be manual  c l eani ng by 
di ver s.   The i nt ake dr op shaf t s and t unnel s shoul d not  
have si gni f i cant  zebr a mussel  accumul at i ons because 
vel oci t i es woul d be t oo hi gh ( over  s i x f eet  per  
second)  f or  mussel  set t l ement  t o occur .    

Pump house wet  wel l s,  f r ames f or  t he t r avel i ng wat er  
scr eens,  pump bel l  housi ngs and ot her  on- shor e 
equi pment  woul d al so need t o be per i odi cal l y c l eaned.   
Pl ant  ser vi ce wat er  woul d be t r eat ed usi ng t he copper  
i on gener at or  t hat  has been successf ul l y used at  t he 
exi st i ng OCPP uni t s 5- 8.   Thi s  devi ce i nvol ves t he 
el ect r ol yt i c di ssol ut i on of  a l ow l evel  of  copper  i ons 
and al so r el eases an al umi num f l oc.  Par t s- per - bi l l i on 
l evel s of  copper  cause t he mussel s t o be agi t at ed and 
t he i nsi de of  t he pl ant  wat er  syst em becomes l ess 
habi t abl e.   Mussel s l i kel y woul d cont i nue t o f r ee 
f l oat  t hr ough t he syst em and ul t i mat el y be r et ur ned 
back t o t he l ake.   Fur t her mor e,  t he al umi num f l oc 
f or ms a coat i ng i nsi de of  pi pi ng,  heat i ng exchanger s 
and ot her  equi pment  usi ng ser v i ce wat er  whi ch hel ps 
i nhi bi t  zebr a mussel  set t l ement .    

The copper  i on gener at or  i s l ocat ed downst r eam of  t he 
t r avel i ng wat er  scr eens.   Condenser  cool i ng wat er  
zebr a mussel  t r eat ment  i s not  ant i c i pat ed based on 
oper at i onal  exper i ence at  ot her  WEPCO f aci l i t i es on 
Lake Mi chi gan.   Thi s coul d di f f er  at  t he ERGS uni t s 
dependi ng on t he wat er  qual i t y  f r om t he of f - shor e 
i nt ake l ocat i on and met al l ur gy of  t he condenser  
t ubi ng.   At  t hi s t i me,  t her e i s not  a speci f i c  pl an 
f or  cont r ol l i ng zebr a mussel s i n t he condenser  cool i ng 
wat er .    

¶203 I n sum,  t he EI S cont ai ned a pl et hor a of  dat a 

concer ni ng t he envi r onment al  i mpact s of  t he pr oposed once-

t hr ough cool i ng syst em,  i ncl udi ng bot h ol der  and newer  st udi es 

of  t he l i kel y ef f ect s of  t he syst em on t he l ocal  aquat i c 

envi r onment .   I n addi t i on t o not i ng a var i et y of  l i kel y adver se 
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envi r onment al  i mpact s of  t he pr oposed once- t hr ough cool i ng 

syst em,  t he EI S al so di scussed pr oposed r emedi al  act i on and 

st r at egi es t o l essen t he pr oj ect ed ef f ect s. 49  We concl ude t hat  

t he dat a and f act ual  f i ndi ngs cont ai ned i n t he EI S concer ni ng 

t he pr oj ect ed adver se envi r onment al  consequences of  t he once-

t hr ough cool i ng syst em al l owed t he PSC t o t ake a " har d l ook"  at  

t he envi r onment al  consequences of  t hi s pr oposed act i on,  

Mi l waukee Br ewer s Basebal l  Cl ub,  130 Wi s.  2d at  72,  and pr ovi ded 

i t  wi t h a r at i onal  basi s t o concl ude t hat  t he EI S adequat el y 

descr i bed t he ef f ect s of  once- t hr ough cool i ng.   We agai n 

emphasi ze t hat  t he EI S i s an i nf or mat i onal  t ool  t hat  does not  

compel  a par t i cul ar  deci s i on by t he agency or  pr event  t he agency 

f r om concl udi ng t hat  ot her  val ues out wei gh t he envi r onment al  

consequences of  a pr oposed act i on.    

¶204 The EI S al so acknowl edged t hat  coal - f i r ed pl ant s coul d 

be const r uct ed usi ng cool i ng t ower s,  al t hough t he ef f i c i ency of  

such pl ant s woul d l i kel y be r educed.   Comment i ng on t he dr af t  

                                                 
49 The f i nal  EI S al so pr ovi ded:  

Cur r ent l y,  US EPA and t he DNR di sagr ee on whi ch 
r egul at i on,  " new f aci l i t y"  or  " exi st i ng f aci l i t y"  i s  
appl i cabl e t o t he ERGS.   I t  has been t he DNR' s 
posi t i on t hat  t he pr oposed " exi st i ng f aci l i t y"  
r egul at i on i s appl i cabl e t o t he ERGS 
pr oj ect .  .  .  .  The EI S st at es t hat ,  r egar dl ess of  t he 
char act er i zat i on of  t he pr oposed uni t s as new or  
exi st i ng under  t he 316( b)  r equi r ement s,  t he WPDES 
per mi t  wi l l  r equi r e Best  Technol ogy Avai l abl e ( BTA) .   
BTA r equi r ement s shoul d mi ni mi ze i mpi ngement  and 
ent r ai nment .    
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EI S,  sever al  ent i t i es50 r equest ed t hat  t he EI S di scuss ot her  

possi bi l i t i es t o once- t hr ough cool i ng.   The EI S wr i t er s 

r esponded:  

Once t hr ough cool i ng wat er  and cl osed- cycl e cool i ng 
ar e commonl y used cool i ng al t er nat i ves.   WEPCO has 
pr oposed t o use once- t hr ough cool i ng wat er  f or  t he 
ERGS.   The Cl ean Wat er  Act  does not  pr ohi bi t  t he use 
of  once- t hr ough cool i ng wat er ,  nor  does i t  compel  
anyone t o use cl osed- cycl e cool i ng.   DNR does not  have 
t he aut hor i t y t o r equi r e c l osed- cycl e cool i ng f or  t hi s 
pr oj ect .  

I n addi t i on,  t he EI S expl ai ned t hat  i t  woul d be pr emat ur e t o 

di scuss t he compar at i ve ef f ect s of  once- t hr ough cool i ng ver sus 

cl osed- cycl e cool i ng or  cool i ng t ower s unt i l  t he DNR and EPA 

agr ee on t he BTA t o whi ch t he ERGS f aci l i t y  woul d be hel d. 51 

                                                 
50 The ent i t i es i ncl ude:   The Lake Mi chi gan Feder at i on,  

Ci t i zens'  Ut i l i t y  Boar d,  and S. C.  Johnson.    

51 Pur suant  t o t he " new"  r equi r ement s f or  exi st i ng 
gener at i on f aci l i t i es,  BTA i s det er mi ned by t he EPA on a case-
by- case basi s,  consi der i ng a var i et y of  s i t e- speci f i c  f act or s:  

 The phr ases " best  avai l abl e demonst r at ed 
t echnol ogy" ;  and " best  avai l abl e t echnol ogy" ——l i ke 
" best  t echnol ogy avai l abl e"  i n CWA sect i on 316( b) ——ar e 
not  def i ned i n t he st at ut e.   However ,  sect i on 304 of  
t he CWA speci f i es f act or s t o be consi der ed i n 
est abl i shi ng t he best  pr act i cabl e cont r ol  t echnol ogy 
cur r ent l y avai l abl e,  and best  avai l abl e t echnol ogy.  

 .  .  .  .  

 For  " best  avai l abl e t echnol ogy, "  t he CWA di r ect s 
EPA t o consi der :  

The age of  equi pment  and f aci l i t i es 
i nvol ved,  t he pr ocess empl oyed,  t he 
engi neer i ng aspect s .  .  .  of  var i ous t ypes 
of  cont r ol  t echni ques,  pr ocess changes,  t he 
cost  of  achi evi ng such ef f l uent  r educt i on,  
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¶205 Whi l e an EI S shoul d anal yze r easonabl e al t er nat i ves t o 

t he pr oposed act i on and di scuss measur es t hat  can mi t i gat e 

envi r onment al  har m,  i t  i s  not  r equi r ed t o di scuss unr easonabl e 

al t er nat i ves.   Mi l waukee Br ewer s Basebal l  Cl ub,  130 Wi s.  2d at  

72.   We const r ue t he EI S' s wr i t er s '  r esponse as concl udi ng t hat  

cool i ng t ower s ar e not  a r easonabl e al t er nat i ve due t o t he DNR' s 

i nabi l i t y  t o r equi r e t hem.   The EI S wr i t er s essent i al l y  

concl uded t hat  unt i l  t he EPA and DNR det er mi ned t he BTA 

appl i cabl e t o t he ERGS f aci l i t i es,  i t  woul d not  be r easonabl e t o 

di scuss some al t er nat i ves t he DNR woul d not  be empower ed t o 

r equi r e t hr ough i t s per mi t  pr ocess.   See Ci t i zens'  Ut i l .  Bd. ,  

211 Wi s.  2d at  556 ( " Sect i on 1. 11,  St at s. ,  does not  r equi r e an 

agency t o ' engage i n r emot e and specul at i ve anal ysi s[ . ] ' " ) .   

                                                                                                                                                             
non- wat er  qual i t y envi r onment al  i mpact s 
( i ncl udi ng ener gy r equi r ement s) ,  and such 
ot her  f act or s as [ EPA]  deems appr opr i at e.    

33 U. S. C.  § 1314( b) ( 2) ( B) .  

Sect i on 316( b)  expr essl y r ef er s t o sect i on 301,  and 
t he phr ase " best  t echnol ogy avai l abl e"  i s ver y si mi l ar  
t o " best  t echnol ogy avai l abl e"  i n t hat  sect i on.   These 
f act s,  coupl ed wi t h t he br evi t y of  sect i on 316( b)  
i t sel f ,  pr ompt ed EPA t o l ook t o sect i on 301 and,  
ul t i mat el y,  sect i on 304 f or  gui dance i n det er mi ni ng 
t he " best  t echnol ogy avai l abl e t o mi ni mi ze adver se 
envi r onment al  i mpact "  of  cool i ng wat er  i nt ake 
st r uct ur es f or  exi st i ng Phase I I  f aci l i t i es.   

Nat i onal  Pol l ut ant  Di schar ge El i mi nat i on Syst em——Fi nal  
Regul at i ons t o Est abl i sh Requi r ement s f or  Cool i ng Wat er  I nt ake 
St r uct ur es at  Phase I I  Exi st i ng Faci l i t i es;  Fi nal  Rul e,  69 Fed.  
Reg.  41, 576,  41, 583 ( Jul y 9,  2004) ( t o be codi f i ed at  40 CFR pt s.  
9,  122- 125) .    
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Gi ven t hat  t he PSC i s best  s i t uat ed t o det er mi ne what  

const i t ut es a r easonabl e al t er nat i ve,  we cannot  concl ude t hat  

t he PSC' s det er mi nat i on t hat  t hi s anal ysi s i s r easonabl e l acks a 

r at i onal  basi s.   See i d.  at  553,  560 ( PSC may r at i onal l y l i mi t  

i t s  EI S di scussi on t o what  i t  f ound was r easonabl y necessar y t o 

meet  pr esent  needs) .  

¶206 Regar di ng t he EI S' s di scussi on of  mi t i gat i ng t he har m 

f r om t he once- t hr ough cool i ng pr ocess,  t he EI S r esponded t o 

anot her  cr i t i c i sm t hat  t he dr af t  EI S di d not  suf f i c i ent l y 

di scuss once- t hr ough cool i ng or  how i t  can be deemed t o be " best  

t echnol ogy avai l abl e. "   The EI S st at ed:  

EPA has pr omul gat ed r egul at i ons f or  cool i ng wat er  
i nt ake st r uct ur es f or  new f aci l i t i es,  and has pr oposed 
r egul at i ons f or  cool i ng wat er  i nt ake st r uct ur es f or  
exi st i ng f aci l i t i es.   Bot h t he pr omul gat ed 316( b)  
r egul at i ons f or  new f aci l i t i es and t he pr oposed 316( b)  
r egul at i ons f or  exi st i ng f aci l i t i es pr ovi de f or  s i t e-
speci f i c  al t er nat i ves t o t he use of  a cool i ng t ower .   
Cur r ent l y,  US EPA and t he DNR di sagr ee on whi ch 
r egul at i on i s appl i cabl e t o t he ERGS f aci l i t i es .   I t  
has been t he DNR' s posi t i on t hat  t he pr oposed 
" exi st i ng f aci l i t y"  r egul at i on i s appl i cabl e t o t he 
ERGS pr oj ect .   The EI S st at es t hat ,  r egar dl ess of  t he 
char act er i zat i on of  t he pr oposed uni t s as new or  
exi st i ng under  t he 316( b)  r equi r ement s,  t he WPDES 
per mi t  wi l l  r equi r e Best  Technol ogy Avai l abl e ( BTA) .  

I f  ul t i mat el y t he DNR and EPA agr ee t hat  t he 
i nt ake shoul d be r egul at ed under  t he pr omul gat ed " new 
f aci l i t y"  r egul at i on,  t hen WEPCO woul d r equest  a s i t e-
speci f i c  det er mi nat i on of  t he BTA.   At  t hat  j unct ur e,  
t he DNR woul d r equi r e t he compar at i ve i mpact  anal ysi s  
of  c l osed ver sus open cycl e cool i ng.    

I f  ul t i mat el y t he DNR and EPA agr ee t hat  t he 
i nt ake shoul d be r egul at ed under  t he pr oposed 
" exi st i ng f aci l i t y"  r egul at i on,  t hen t he DNR wi l l  
r equi r e WEPCO t o demonst r at e t hat  t he l ocat i on,  
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desi gn,  and oper at i on of  t he i nt ake wi l l  r educe f i sh 
and shel l f i sh i mpi ngement  mor t al i t y by 80 t o 95 
per cent  and ent r ai nment  by 60 t o 90 per cent .   Fi sh 
det er r ent  syst ems,  bar r i er  net s,  modi f i ed Ri st r oph 
scr eens wi t h f i sh r et ur n syst ems,  aquat i c f i l t er  
bar r i er s,  var i abl e speed pumps,  f i ne mesh t r avel i ng 
scr eens,  angl ed and modul ar  i ncl i ned scr eens,  and l ow 
pr essur e spr ay washes may be used.  

Si t i ng of  t he i nt ake i s al so cr i t i cal  f or  
mi ni mi zi ng i mpi ngement  and ent r ai nment .   I n gener al ,  
t he l i t t or al  zone of  l ar ge l akes,  such as Lake 
Mi chi gan,  ser ve as t he pr i nci pal  spawni ng and nur ser y 
ar ea f or  most  speci es of  f r eshwat er  f i sh,  and i s 
consi der ed one of  t he most  pr oduct i ve ar eas of  t he 
wat er body.   The pl acement  of  t he i nt ake st r uct ur e 
beyond t he l i t t or al  zone shoul d r educe i mpi ngement  and 
ent r ai nment .   The 2002/ 2003 st udy t hat  WEPCO i s 
cur r ent l y conduct i ng i s i nt ended t o be par t  of  t hat  
demonst r at i on.  

I f  WEPCO i s unsuccessf ul  i n demonst r at i ng t he 
per cent  r educt i ons,  i t  woul d seek a s i t e- speci f i c  
det er mi nat i on of  BTA.   At  t hat  j unct ur e,  t he DNR woul d 
r equi r e t he compar at i ve i mpact  anal ysi s of  c l osed-  
ver sus open- cycl e cool i ng.  

( Fi nal  t wo emphases added. )  

 ¶207 The EI S' s r ecogni t i on t hat  t he appl i cant s wi l l  have t o 

wor k wi t h t he EPA and DNR t o achi eve BTA r egar dl ess of  whet her  

t he f aci l i t y  i s  consi der ed " new"  or  " exi st i ng"  demonst r at es how 

t he i nt ake st r uct ur e wi l l  have t o mi t i gat e har m.   An EI S " may be 

val i dl y appr oved by t he agency even t hough condi t i oned on 

f ur t her  devel opment  of  mi t i gat i on measur es. "   Count y of  Ber gen 

v.  Dol e,  620 F.  Supp.  1009,  1061 ( D. N. J.  1985) .   Because t he 

envi r onment al  eval uat i on pr ocess i s a cont i nui ng one,  " i t  i s  not  

necessar y,  nor  i s i t  possi bl e,  t hat  ever y det ai l  be cont ai ned i n 

t he [ EI S] .   Gener al  commi t ment s t o f ut ur e act i on suf f i ce t o meet  

mi t i gat i on r equi r ement s. "   I d.   Ther ef or e,  i t  i s  r easonabl e t o 
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concl ude t hat  t hi s par t i cul ar  commi t ment  t o i nt er agency 

cooper at i on wi t h t he DNR and EPA sat i sf i es t he EI S' s mi t i gat i on 

assessment  obl i gat i on.  

c.  Al t er nat i ves t o OCPP Si t e 

¶208 Cl ean Wi sconsi n al so cont ends t hat  t he EI S f ai l ed t o 

anal yze al t er nat i ves t o t he OCPP si t e.   We do not  agr ee.  

¶209 As t he EI S not ed,  t he s i t e sel ect i on pr ocess s t ar t ed 

wi t h over  140 pot ent i al s.   Due t o 55 scr eeni ng cr i t er i a of  

var i ous soci al ,  envi r onment al ,  t echni cal ,  and economi c 

consi der at i ons,  t hat  number  was nar r owed down t o f i ve:   Pl easant  

Pr ai r i e ( i n Kenosha Count y) ;  Haven ( i n Sheboygan Count y) ;  

Ozaukee ( i n Ozaukee Count y) ;  Li t t l e Suami co ( i n Ocont o Count y) ;  

and Nor t h Oak Cr eek ( i n Mi l waukee Count y) ,  al so known as t he 

OCPP.    

¶210 The si t es i n Ozaukee and Li t t l e Suami co wer e 

el i mi nat ed due t o t he i ncr eased cost  of  acqui r i ng subst ant i al  

amount s of  l and and t he envi r onment al  i mpact  of  devel opi ng 

gr eenf i el d s i t es.   The Haven si t e was r ej ect ed because of  i t s  

i r r egul ar  shape and because once- t hr ough cool i ng was not  

avai l abl e.   Si mi l ar l y,  t he Pl easant  Pr ai r i e s i t e was el i mi nat ed 

because i t  coul d not  accommodat e al l  of  ERGS' s f aci l i t i es and 

because cool i ng t ower s woul d have t o be const r uct ed gi ven t he 

si gni f i cant  di st ance f r om Lake Mi chi gan.   See Cust er  Count y 

Act i on Ass' n v.  Gar vey,  256 F. 3d 1024,  1041 ( 10t h Ci r .  2001)  

( " Al t er nat i ves t hat  do not  accompl i sh t he pur pose of  an act i on 

ar e not  r easonabl e. " ) .  
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¶211 Upon eval uat i ng t he Nor t h Oak Cr eek si t e,  ot her  

possi bl e s i t es near  t he sout her n end of  WEPCO- owned OCPP 

pr oper t y i n Raci ne Count y wer e i dent i f i ed.   Al l  of  t hese si t es,  

whi ch shar ed t he advant ages of  once- t hr ough cool i ng and use of  

exi st i ng t r ansmi ssi on and r ai l  l i ne i nf r ast r uct ur e,  wer e t he 

si t es t hat  wer e event ual l y i dent i f i ed i n t he CPCN appl i cat i on:   

One of  t he pr oposed si t es i s i n t he c i t y of  Oak Cr eek 
i n Mi l waukee Count y at  t he east  end of  El m Road,  nor t h 
of  t he exi st i ng OCPP.   Thi s s i t e i s r ef er r ed t o as t he 
Nor t h Si t e t hr oughout  t hi s EI S.   A second si t e,  t he 
Sout h Si t e,  i s  l ocat ed sout h of  t he exi st i ng OCPP 
al ong t he l akeshor e.   A var i at i on of  t he Sout h Si t e 
was pr oposed as t he appl i cant s '  t hi r d s i t e 
al t er nat i ve.   For  pur poses of  descr i pt i on and anal ysi s 
i n t hi s document ,  t hi s al t er nat i ve wi l l  be r ef er r ed t o 
as Sout h- Exp Opt i on.  

¶212 Cl ean Wi sconsi n r enews i t s ar gument  t hat  t hese OCPP 

si t es ar e not  al t er nat i ves.   We have pr evi ousl y det er mi ned t hat  

i t  was r easonabl e f or  t he PSC t o consi der  t he OCPP al t er nat i ves 

as " al t er nat i ve s i t es. "   The EI S not ed some of  t he di st i nct i ons 

bet ween t he si t es t hat  we di scussed supr a:   " 1)  havi ng bui l di ng 

f oot pr i nt s i n di f f er ent  muni ci pal i t i es and count i es r esul t i ng i n 

di f f er ent  ent i t i es r ecei v i ng shar ed- r evenue payment s i f  t he ERGS 

pr oposal  i s  appr oved,  2)  separ at e ser vi ce wat er  di schar ge 

l ocat i ons,  and 3)  s i gni f i cant  di f f er ences i n t he amount  of  

excavat i on r equi r ed t o bui l d and saf el y oper at e t he f aci l i t i es. "    

The EI S pr oceeded t o anal yze t he si t es '  exi st i ng st r uct ur es and 

gener al  t opogr aphy,  as wel l  as how t he t er r ai n wi l l  have t o be 

r edesi gned and augment ed t o accommodat e ERGS.   I n addi t i on,  t he 

EI S not ed si gni f i cant  di f f er ences i n wet l and i mpact s among t he 
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OCPP al t er nat i ves and di f f er ences i n ot her  envi r onment al  

i mpact s,  such as ai r  qual i t y.   Thus,  we ar e sat i sf i ed t hat  t her e 

i s a r at i onal  basi s t o concl ude t hat  t he EI S adequat el y  

consi der ed al t er nat e s i t es.  

d.  Ai r  Pol l ut i on 

 ¶213 Cl ean Wi sconsi n' s next  ar gument  i s t hat  t he EI S f ai l s 

t o pr esent  suf f i c i ent  i nf or mat i on r egar di ng ERGS' s adver se 

i mpact s wi t h r egar d t o heal t h consequences f r om ai r  pol l ut i on.   

WEPA r equi r es an EI S t o di scl ose any si gni f i cant  heal t h 

consequences of  a pr oposed act i on' s envi r onment al  i mpact s.   See 

Bal t i mor e Gas & El ec.  Co.  v.  NRDC,  462 U. S.  87,  106- 07 ( 1983)  

( concl udi ng t hat  " NEPA r equi r es an EI S t o di scl ose t he 

si gni f i cant  heal t h,  soci oeconomi c,  and cumul at i ve consequences 

of  t he envi r onment al  i mpact  of  a pr oposed act i on" ) .   We ar e 

sat i sf i ed t hat  t he PSC had a r at i onal  basi s f or  concl udi ng t hat  

t he EI S adequat el y di scussed ERGS' s heal t h i mpact s.  

 ¶214 Chapt er  7 of  t he EI S di scussed t he ai r  emi ssi ons f r om 

ERGS and t he gener al  heal t h and envi r onment al  concer ns r el at ed 

t o t hese pol l ut ant s.   For  exampl e,  t he EI S not ed t hat  not  onl y  

has par t i cul at e mat t er  been cor r el at ed wi t h i ncr eased 

hospi t al i zat i ons f or  ast hma at t acks,  wor seni ng of  l ung di sease,  

and hear t  di sease,  i t  has al so been est i mat ed t o cause over  

15, 000 pr emat ur e deat hs i n t he Uni t ed St at es per  year .    

¶215 Regar di ng t he ef f ect s of  NOx,  t he EI S st at ed:  

Hi gh l evel s of  NO2 may be f at al  t o humans,  whi l e l ower  
l evel s af f ect  t he del i cat e st r uct ur e of  l ung t i ssue.   
Humans exposed t o hi gh concent r at i ons suf f er  l ung 
i r r i t at i on and pot ent i al  l ung damage.   Long- t er m l ower  
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l evel s of  exposur es can dest r oy l ung t i ssue,  l eadi ng 
t o emphysema.   Concent r at i ons of  NOx as l ow as 0. 1 ppm,  
can cause l ung i r r i t at i on and measur abl e decr eases i n 
l ung f unct i on i n ast hmat i cs.   Chi l dr en,  t he el der l y 
and peopl e wi t h l ung di seases,  such as ast hma,  
emphysema or  br onchi t i s  ar e sensi t i ve t o NOx.  

¶216 Si mi l ar l y,  r egar di ng SO2,  t he EI S st at ed:  

Sul f ur  di oxi de causes a wi de var i et y of  heal t h and 
envi r onment al  i mpact s because of  t he way i t  r eact s 
wi t h ot her  subst ances i n t he ai r .  SO2 i r r i t at es t he 
r espi r at or y syst em and can cause pr onounced heal t h 
pr obl ems.   Sul f at e par t i cul at es ar e a pr i mar y f act or  
i n t he pr oduct i on of  hazy at mospher i c condi t i ons.  Aci d 
r ai n i s caused by SO2 and NOx r eact i ng wi t h ot her  
subst ances i n t he ai r  ( see Aci d Rai n sect i on) .  
Cor r osi on and damage t o met al s and masonr y may al so 
r esul t  f r om i ncr eased sul f ur  di oxi de emi ssi ons.  

Sever e heal t h ef f ect s ar e associ at ed wi t h 
i ncr eased sul f ur  di oxi de emi ssi ons.   Peak l evel s  of  SO2 
i n t he ai r  can cause br eat hi ng di f f i cul t y f or  peopl e 
wi t h ast hma.   Long- t er m exposur e t o hi gh l evel s of  SO2 
gas and par t i c l es may cause r espi r at or y i l l ness and 
aggr avat e exi st i ng hear t  di sease.   Sul f at e par t i c l es 
ar e associ at ed wi t h i ncr eased r espi r at or y sympt oms,  
r espi r at or y di sease,  and pr emat ur e deat h.   Exposur e t o 
hi gh concent r at i ons of  sul f ur  di oxi de f or  shor t  
per i ods of  t i me can const r i ct  t he br onchi  and i ncr ease 
mucous f l ow,  maki ng br eat hi ng di f f i cul t .   Chi l dr en,  
t he el der l y,  t hose wi t h chr oni c l ung di sease,  and 
ast hmat i cs ar e especi al l y suscept i bl e t o t hese 
ef f ect s.  
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I n compar abl e f ashi ons,  wher e possi bl e,  t he EI S al so di scussed 

aci d r ai n,  gr eenhouse gases ( as t hey r el at e t o gl obal  war mi ng) ,  

VOCs,  HAPs ( hazar dous ai r  pol l ut ant s) ,  and mer cur y. 52   

 ¶217 Mor eover ,  i n r esponse t o a speci f i c  r equest  t hat  t he 

EI S " [ p] r ovi de i nf or mat i on on t he human heal t h ef f ect s,  

mor bi di t y,  and mor t al i t y r el at ed t o t he emi ssi on of  t he pr oposed 

ERGS f aci l i t i es, "  t he EI S added:  

The chemi cal s f ound i n emi ssi ons f r om coal - f i r ed power  
pl ant s ar e known t o adver sel y af f ect  t he r espi r at or y 
syst em ( as wel l  as have ot her  ef f ect s) ,  dependi ng on 
t he concent r at i ons and t he dur at i on of  exposur e.  

Sever al  sci ent i f i c  st udi es i n r ecent  year s have 
f ound a r el at i onshi p bet ween i ncr eased l evel s of  ai r  
emi ssi ons f r om t hese t ypes of  sour ces and i ncr eased 
r espi r at or y sympt oms.   Thi s means t hat  peopl e wi t h 
exi st i ng l ung di seases such as ast hma,  br onchi t i s ,  
emphysema,  and ot her  di seases coul d exper i ence an 
i ncr ease i n t he sever i t y and f r equency of  sympt oms as 
a r esul t  of  i ncr eased emi ssi ons.   Ther e i s evi dence i n 
t he sci ent i f i c  l i t er at ur e t hat  i ncr eases i n 
par t i cul at e mat t er  l evel s can al so cause mor bi di t y and 
mor t al i t y as wel l .   I nf ant s and chi l dr en br eat he i n 
mor e ai r  per  pound of  body wei ght  and ar e per haps mor e 
suscept i bl e due t o devel opi ng i mmune and ner vous 
syst ems and ot her  f act or s r el at ed t o gr owt h.   Chi l dr en 
can al so be mor e act i ve and spend mor e t i me out door s 
and exper i ence i ncr eased exposur e t o out door  ai r  

                                                 
52 Mer cur y has r ecei ved consi der abl e at t ent i on l at el y.   

I ndeed,  one comment at or  cr i t i qued t he dr af t  EI S f or  f ai l i ng t o 
mor e car ef ul l y eval uat e t he ef f ect s of  mer cur y on mar i ne l i f e 
and f i sh consumpt i on advi sor i es.   The EI S candi dl y obser ves t hat  
t he " sci ent i f i c  under st andi ng of  t he i mpact  of  mer cur y emi ssi ons 
on t he envi r onment  i s st i l l  devel opi ng,  [ t her ef or e]  a speci f i c  
answer  t o t hese quest i ons i s not  possi bl e. "   See I zaak Wal t on 
League of  Amer i ca v.  Mar sh,  655 F. 2d 346,  377 ( D. C.  Ci r .  1981)  
( " So l ong as t he envi r onment al  i mpact  st at ement  i dent i f i es ar eas 
of  uncer t ai nt y,  t he agency has f ul f i l l ed i t s  mi ssi on under  
NEPA. " ) .   
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pol l ut i on as a r esul t .   I n addi t i on,  mer cur y i s 
emi t t ed f r om coal - f i r ed combust i on.   Mer cur y has been 
associ at ed wi t h neur ol ogi cal  and ot her  ef f ect s ( her e 
t he mai n exposur e r out e i s t hr ough i ngest i on of  f i sh) .  

I n summar y,  t her e ar e numer ous hazar dous ai r  
pol l ut ant s r el eased i nt o t he ai r  f r om coal  combust i on.  
Past  DNR anal yses have eval uat ed t he vi r gi n f ossi l  
f uel  exempt i on and f ound t hat ,  f r om t he i nhal at i on 
per spect i ve,  t he r i sks r esul t i ng f r om wel l  cont r ol l ed 
f aci l i t i es wi t h t al l  s t acks ar e l ow.   Thus,  a f aci l i t y  
t hat  meet s appl i cabl e Wi sconsi n DNR r equi r ement s woul d 
not  be l i kel y t o cause a s i gni f i cant  i nhal at i on r i sk.  
I t  i s  al so t r ue however ,  t hat  as concent r at i ons of  ai r  
pol l ut ant s i ncr ease,  even i f  t hey ar e bel ow a f eder al  
or  st at e st andar d,  t hat  t her e i s a l i kel i hood of  
i ncr eased r espi r at or y sympt oms and ot her  adver se 
heal t h ef f ect s occur r i ng.   For  exampl e,  i n t he case of  
f i ne par t i cul at e mat t er  ( PM2. 5) ,  when US EPA eval uat ed 
t he avai l abl e dat a on heal t h ef f ect s vs.  exposur e,  
t her e was no cl ear  t hr eshol d t hat  def i ned a saf e vs.  
unsaf e l evel  of  exposur e.  

¶218 We agr ee wi t h t he PSC t hat  t he EI S' s eval uat i on 

const i t ut ed a har d l ook at  t he envi r onment al  heal t h consequences 

f r om ERGS' s ai r  pol l ut i on emi ss i ons.   Al t hough Cl ean Wi sconsi n 

may t ake i ssue wi t h t he PSC' s f ai l ur e t o somehow quant i f y t he 

pr eci se heal t h i mpact s of  ERGS,  we f i nd t hat  t he PSC' s 

det er mi nat i on t hat  t he EI S adequat el y eval uat ed t he heal t h 

i mpact s of  ERGS was r easonabl e.  

e.  Ef f ect s of  Tr ansmi ssi on Syst em 

 ¶219 Gi ven t he si gni f i cant  concent r at i on of  basel oad power  

gener at i on at  t he OCPP si t e,  Cl ean Wi sconsi n asser t s t hat  t her e 

wi l l  be consi der abl e st r ai n on t he hi gh vol t age t r ansmi ssi on 

syst em,  whi ch woul d i nevi t abl y r equi r e upgr ades t hat  woul d not  

be r equi r ed i f  t he gener at i on was l ocat ed el sewher e.   Because of  

t he massi ve const r uct i on t hat  wi l l  be r equi r ed t o compl et e t hese 
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i mpr ovement s,  Cl ean Wi sconsi n cont ends t hat  t he EI S was r equi r ed 

t o consi der  t he accompanyi ng env i r onment al  consequences.   To t he 

ext ent  t hat  i t  coul d,  t he EI S does do t hi s.     

¶220 I nsof ar  as Cl ean Wi sconsi n’ s ar gument s r el at e t o 

pr obl ems t hat  wi l l  ar i se wi t h ERGS const r uct i on,  chapt er  6 of  

t he EI S di scussed i ssues per t ai ni ng t o t r ansmi ssi on l i nes.   I n 

t hat  chapt er ,  t he EI S descr i bed t he necessar y i nt er connect i ons,  

t he subst at i on changes t hat  wi l l  have t o occur  on t he OCPP si t e,  

possi bl e syst em- wi de t r ansmi ssi on pr oj ect s,  and st abi l i t y  

i ssues,  i ncl udi ng associ at ed sol ut i ons and ongoi ng st udi es.   

Recogni z i ng t hat  cer t ai n t r ansmi ssi on i mpr ovement s coul d change 

af t er  f ur t her  st udy,  t he EI S assumed t hat  ERGS wi l l  need a maj or  

new t r ansmi ssi on l i ne t o connect  t o t he el ect r i c syst em.   The 

EI S not ed t hat  r ebui l di ng exi st i ng t r ansmi ssi on l i ne r i ght s- of -

way mi ni mi zes envi r onment al  ef f ect s,  " because l and uses have 

adj ust ed t o t he bar r i er  of  t he r i ght - of - way and because t he 

r i ght - of - way i s al r eady di st ur bed t o some ext ent . "   I n cont r ast ,  

shoul d new l i nes need t o be const r uct ed,  t he EI S expl ai ned t hat  

t he l evel  of  envi r onment al  ef f ect s wi l l  var y,  dependi ng on t he 

l ocat i on of  t he new r i ght - of - way and t he desi gn of  t he 

st r uct ur es.    

¶221 I nsof ar  as Cl ean Wi sconsi n’ s ar gument  r el at es t o 

f ut ur e pr obl ems t hat  may ar i se and t he envi r onment al  

consequences t hat  t he answer s t o t hose pr obl ems coul d pose,  

t hose ar e mer el y pot ent i al i t i es  t hat  may come t o f r ui t i on;  

possi bi l i t i es t hat  an EI S i s not  l egal l y r equi r ed t o consi der .   

See Mi l waukee Br ewer s Basebal l  Cl ub,  130 Wi s.  2d at  72.   Gi ven 
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t he l i t t l e avai l abl e i nf or mat i on r egar di ng t he r equi r ed 

t r ansmi ssi on l i nes at  t he t i me t he EI S was dr af t ed,  we concl ude 

t hat  t he PSC' s det er mi nat i on t hat  t he di scussi on i s adequat e i s  

r easonabl e.    

f .  Assessment  of  Wet l and I mpact s 

 ¶222 Cl ean Wi sconsi n al so ar gues t he EI S i s def i c i ent  i n 

i t s assessment  of  wet l and i mpact s.   We agai n di sagr ee.  

 ¶223 Chapt er  8 of  t he EI S di scussed a var i et y of  wet l and 

i ssues,  i ncl udi ng t he pot ent i al  i mpact  of  ERGS.   Dependi ng on 

t he event ual  s i t e chosen,  t he EI S quant i f i ed t he est i mat ed 

wet l and acr es t hat  woul d be f i l l ed ( t o cr eat e ber ms and f or  

gr adi ng)  and t he cor r espondi ng wet l and r educt i on per cent age.   

Chapt er  8 and chapt er  10 ( ent i t l ed " Land Resour ces" )  al so 

di scussed t he secondar y i mpact s on sur r oundi ng wet l ands.   The 

EI S r ecogni zed t hat  at  t he t i me of  i t s  dr af t i ng,  no mi t i gat i on 

pl ans or  st r at egi es had been pr oposed t hat  woul d mi ni mi ze t he 

consequences of  pl aci ng f i l l  i n wet l ands.    

¶224 Even absent  mi t i gat i on pl ans,  and r egar dl ess of  t he 

s i t e chosen at  OCPP,  t he EI S consi der ed t hat  f our  of  t he ei ght  

wet l ands woul d r emai n unaf f ect ed,  whi l e t he r emai ni ng f our  woul d 

be r educed anywher e f r om 12- 20 per cent .   Ther ef or e,  we concl ude 

t hat  t he PSC had a r at i onal  basi s t o concl ude t he EI S was 

adequat e wi t h r egar d t o wet l and i mpact s.   

g.  Responsi veness Summar y  

¶225 Last l y,  Cl ean Wi sconsi n mai nt ai ns t hat  t he EI S' s 

r esponsi veness summar y i s i nadequat e.   However ,  t hi s ar gument  i s  

l i t t l e mor e t han an ador nment  of  i t s  pr ev i ous ar gument s,  
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par t i cul ar l y i t s  cont ent i ons t hat  t he EI S di d not  adequat el y  

di scuss cool i ng t ower s,  mi t i gat i on measur es,  and heal t h- r el at ed 

i mpact s f r om ai r  pol l ut i on.   We have al r eady r ej ect ed t hese 

ar gument s above,  and t her ef or e,  we do not  addr ess t hem f ur t her  

her e.  

¶226 We once agai n emphasi ze t hat  our  r evi ew of  t he EI S 

adequacy det er mi nat i on i s not  a r evi ew of  t he PSC' s f act ual  

f i ndi ngs.   Ci t i zens'  Ut i l .  Bd. ,  211 Wi s.  2d at  550.   Because t he 

PSC' s det er mi nat i on of  t he adequacy of  t he EI S r epr esent s i t s 

concl usi on t hat  t he r equi r ement s of  Wi s.  St at .  § 1. 11 have been 

met  on t he f act s  bef or e i t ,  we def er  t o t he PSC as t he agency 

whose r esponsi bi l i t y  i t  i s  t o make t hat  det er mi nat i on.   I d.  at  

552.   I n sum,  we concl ude t hat  t he PSC' s det er mi nat i on t hat  t he 

EI S was adequat e i s r easonabl e.  

4.  Condi t i onal  I ssuance of  CPCN  

¶227 Cl ean Wi sconsi n ar gued t o t he c i r cui t  cour t  t hat  t he 

PSC i mpr oper l y  " i ssued"  t he CPCN bef or e WEC obt ai ned al l  

necessar y per mi t s f r om t he DNR as r equi r ed by 

Wi s.  St at .  § 196. 491( 3) ( e) . 53  The ci r cui t  cour t  agr eed and 

vacat ed t he PSC' s or der  on t hat  gr ound.   Bef or e t hi s cour t ,  t he 

PSC ar gues t hat  t he c i r cui t  cour t ' s  hol di ng was er r oneous.   We 

agr ee,  and t her ef or e r ever se t he ci r cui t  cour t ' s  hol di ng as t o 

t he l egi t i macy of  t he PSC' s i ssuance of  t he CPCN condi t i oned on 

t he f ut ur e act i on of  t he DNR.  
                                                 

53 We not e s i nce t hi s cour t  hear d or al  ar gument ,  al l  
necessar y per mi t s f or  t he const r uct i on of  t he pr oposed pl ant  
have been i ssued,  al t hough l egal  chal l enges t o some per mi t s ar e 
st i l l  pendi ng.    
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¶228 I n or der  t o obt ai n a CPCN,  a ut i l i t y  must  navi gat e t he 

st r i ngent  pr ocedur al  r equi r ement s of  Wi s.  St at .  § 196. 491.   Thi s 

st at ut e r equi r es t he PSC and DNR t o oper at e i n t andem t o 

accompl i sh t he l egi s l at i ve goal  of  appr ovi ng a ut i l i t y ’ s pl an t o 

const r uct  a new f aci l i t y  capabl e of  gener at i ng over  100 MW of  

el ect r i c power .   Gi ven t he mammot h scope of  t hat  r egul at or y 

t ask,  t he t i mel i ne i s t i ght .   The f ol l owi ng t i me r equi r ement s 

appl y t o t he i nt er pl ay bet ween t he DNR per mi t t i ng pr ocess and 

t he PSC' s CPCN deci s i on.  

¶229 Fi r st ,  at  l east  60 days bef or e f i l i ng a CPCN 

appl i cat i on,  t he ut i l i t y  " shal l  pr ovi de t he [ DNR]  wi t h an 

engi neer i ng pl an. "   Wi s.  St at .  § 196. 491( 3) ( a) 3. a.   Wi t hi n 30 

days of  r ecei v i ng t he engi neer i ng pl an,  t he DNR must  r espond 

wi t h a l i s t  of  per mi t s r equi r ed t o const r uct  t he pr oposed 

f aci l i t y .   I d.   Twent y days af t er  t he DNR pr ovi des t he l i s t  of  

r equi r ed per mi t s,  t he ut i l i t y  must  appl y f or  t he i dent i f i ed 

per mi t s.   Wi s.  St at .  § 196. 491( 3) ( a) 3. b.   Thi r t y days af t er  

r ecei v i ng t he per mi t  appl i cat i ons,  t he DNR must  make a 

" compl et eness"  det er mi nat i on,  and 120 days af t er  a f avor abl e 

compl et eness det er mi nat i on,  t he DNR must  t ake f i nal  act i on on 

t he appl i cat i ons.   I d.   Thus,  t heor et i cal l y t he DNR per mi t  

appr oval  pr ocess shoul d t ake,  at  most ,  200 days f r om t he f i l i ng 

of  t he engi neer i ng pl an t o t he DNR' s f i nal  act i on.    

¶230 The soonest  t he appl i cant  may submi t  t he CPCN 

appl i cat i on t o t he PSC i s 60 days af t er  t he i ni t i al  submi ssi on 

of  t he engi neer i ng pl an t o t he DNR.   

Wi s.  St at .  § 196. 491( 3) ( a) 3. a.   Thi r t y days af t er  t he appl i cant  
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submi t s t he CPCN appl i cat i on,  t he PSC' s compl et eness 

det er mi nat i on i s due.   Wi s.  St at .  § 196. 491( 3) ( a) 2.    

¶231 Upon pr onounci ng t he appl i cat i on " compl et e, "  t he PSC 

has 180 days t o appr ove t he compl et ed appl i cat i on.   

Wi s.  St at .  § 196. 491( 3) ( g) .   Thi s per i od may be ext ended,  by 

cour t  or der ,  f or  an addi t i onal  180 days.   I d.   Thus,  t he PSC 

appr oval  pr ocess t heor et i cal l y t akes,  at  most ,  210 days,  or  390 

days i f  t he PSC r ecei ves a cour t - or der ed ext ensi on.    

¶232 The PSC must  r emai n cogni zant  t hat  i t  " may not  i ssue a 

cer t i f i cat e of  publ i c conveni ence and necessi t y under  t hi s 

subsect i on unt i l  t he [ DNR]  has i ssued al l  per mi t s and appr oval s  

i dent i f i ed i n t he l i s t i ng speci f i ed i n par .  ( a) 3. a.  t hat  ar e 

r equi r ed pr i or  t o const r uct i on. "   Wi s.  St at .  § 196. 491( 3) ( e) .    

¶233 Theor et i cal l y,  t hi s shoul d not  be an obst acl e,  because 

t he DNR must  act  wi t hi n 200 days af t er  t he ut i l i t y  f i l es t he 

engi neer i ng pl an,  or  140 days af t er  t he ut i l i t y  f i l es t he CPCN 

appl i cat i on wi t h t he PSC.   Ther ef or e,  at  t he t i me of  DNR f i nal  

act i on,  t he PSC shoul d st i l l  have at  l east  40 days ( and 

pot ent i al l y  as many as 220 days)  t o f i ni sh i t s  eval uat i on of  t he 

appl i cat i on.    

¶234 However ,  t he c l osel y i nt er r el at ed nat ur e of  t he 

l egi s l at i ve t i mel i nes means t hat  t he PSC' s t i mel i ne i s at  t he 

mer cy of  any di f f i cul t i es t hat  ar i se i n obt ai ni ng t he DNR 

per mi t s.   I n r eal i t y,  t hese t wo separ at e t i mel i nes do not  al ways 

mar ch i n l ockst ep.   For  exampl e,  t he ut i l i t y  of t en must  submi t  

sever al  di f f er ent  per mi t  appl i cat i ons t o t he DNR.   I n t hi s case,  

t he DNR r equi r ed separ at e per mi t s f or  ai r  pol l ut i on i mpact s,  a 
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si t e gr adi ng per mi t ,  a st or mwat er  per mi t ,  and ot her  wat er -

r el at ed per mi t s and appr oval s.   I f  even one of  t hese per mi t  

appr oval s f al l s  behi nd schedul e,  i t  i s  possi bl e,  as happened 

her e,  t hat  t he DNR wi l l  not  have f ul l y act ed at  t he t i me when 

t he PSC must  make a f i nal  deci s i on on t he CPCN appl i cat i on.   

Thi s l ag i n t he t i mel i ne can occur  f or  many r easons.   For  

exampl e,  t he DNR may det er mi ne t hat  one par t i cul ar  per mi t  

appl i cat i on i s not  " compl et e, "  t hus set t i ng back t he t i mel i ne 

appl i cabl e t o t hat  par t i cul ar  per mi t .  

¶235 I f ,  f or  what ever  r eason,  t he DNR per mi t s ar e not  

t i mel y i ssued,  t he PSC i s pl aced i n a pr ecar i ous posi t i on. 54  I f  

t he PSC' s t i me l i mi t  el apses bef or e f i nal  DNR act i on,  t he PSC 

ef f ect i vel y has f our  opt i ons:   1)  deny t he appl i cat i on;  2)  t ake 

no act i on,  and t hus passi vel y al l ow t he CPCN t o become ef f ect i ve 

by oper at i on of  l aw; 55 3)  uncondi t i onal l y appr ove t he appl i cat i on 

i n v i ol at i on of  i t s  st at ut or y dut i es;  or  4)  condi t i onal l y 

appr ove t he appl i cat i on.  

¶236 I n t hi s case,  i t  i s  undi sput ed t hat  t he appl i cant  had 

not  obt ai ned al l  t he r equi r ed DNR per mi t s at  t he t i me t he PSC 

i ssued i t s " f i nal  deci s i on. " 56  The PSC chose t he f our t h opt i on 
                                                 

54 Unl i ke t he CPCN,  t he DNR per mi t s do not  aut omat i cal l y 
i ssue i f  t he DNR does not  act  wi t hi n t he st at ut or y t i me l i mi t .   
Compar e Wi s.  St at .  § 196. 491( 3) ( g)  wi t h 
Wi s.  St at .  § 196. 491( 3) ( a) 3. b.  

55 Pur suant  t o Wi s.  St at .  § 196. 491( 3) ( g) ,  i f  t he PSC f ai l s 
t o t ake f i nal  act i on,  i t  " i s  consi der ed t o have i ssued a [ CPCN]  
wi t h r espect  t o t he appl i cat i on. "  

56 Appl i cat i on of  Wi s.  El ec.  Power  Co. ,  No.  05- CE- 130 at  1,  
53- 54 ( Wi s.  PSC Nov.  10,  2003) .    
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l i s t ed above;  i t  condi t i onal l y appr oved t he CPCN.   I n i t s f i nal  

deci s i on,  under  t he headi ng " Cer t i f i cat e of  Publ i c Conveni ence 

and Necessi t y, "  t he PSC st at ed:   " W. E.  Power  LLC .  .  .  may 

commence const r uct i on of  t wo 615 MW .  .  .  el ect r i c gener at i ng 

uni t s,  as descr i bed i n WEC' s pr oj ect  appl i cat i on and modi f i ed by 

t hi s Fi nal  Deci s i on .  .  .  . "   Appl i cat i on of  Wi s.  El ec.  Power  

Co. ,  No.  05- CE- 130 at  56 ( Wi s.  PSC Nov.  10,  2003) .   The PSC 

condi t i oned i t s appr oval  of  t he CPCN as f ol l ows:   " Thi s Fi nal  

Deci s i on t akes ef f ect  on t he day af t er  i t  i s  mai l ed.   The CPCN 

f or  t he ERGS f aci l i t y  t akes ef f ect  onl y when t he DNR i ssues al l  

per mi t s and appr oval s t hat  i t  i dent i f i ed,  pur suant  t o 

Wi s.  St at .  § 196. 491( 3) ( a) 3. a. ,  as bei ng r equi r ed pr i or  t o 

const r uct i on of  t he f aci l i t y . "   I d.  at  62.  

¶237 Upon r evi ewi ng t he or der ,  t he c i r cui t  cour t  det er mi ned 

t hat  t he PSC act ed i mpr oper l y:  

[ Wi sconsi n St at .  § 196. 491( 3) ( e) ]  pl ai nl y st at es 
t hat  t he Commi ssi on shal l  not  do what  i s bei ng done 
her e,  i ssue t he CPCN bef or e t he r egul at or y per mi t s 
have been obt ai ned .  .  .  .   Pot ent i al l y ,  t hi s i s a 
mat t er  of  subst ant i al  consequence.   The Commi ssi on i n 
i t s Or der  not es t he possi bi l i t y  t hat  [ i f ]  t he pl anned 
dr aw of  1. 4 bi l l i on gal l ons of  Lake Mi chi gan wat er  
dai l y i s not  appr oved,  cost  of  t he pr oposal  wi l l  
escal at e by some $200 mi l l i on and may even pr ecl ude 
pr oj ect  v i abi l i t y .   The appr oval  st at ed i n t he Or der  
was i ssued i n cl ear  v i ol at i on of  sec.  196. 491( 3) ( e) ,  
Wi s.  St at s.   I t  i s  t he Or der  of  t hi s cour t  t hat  t he 
PSC Or der  i s her eby vacat ed and t he mat t er  r emanded t o 
t he Commi ssi on t o per mi t  t he appl i cant  t o demonst r at e 
t hat  t he r equi r ed r egul at or y per mi t s have been 
obt ai ned.  

¶238 On appeal ,  t he PSC r ai ses t wo t heor i es t o j ust i f y i t s 

act i on and expl ai n why i t  bel i eves t he ci r cui t  cour t  i s  
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mi st aken.   Fi r st ,  t he PSC ar gues t hat  i t s f i nal  deci s i on di d not  

act ual l y " i ssue"  t he CPCN;  r at her ,  i t  s i mpl y appr oved t he 

ut i l i t y ' s CPCN appl i cat i on. 57  Second,  and al t er nat i vel y,  t he PSC 

ar gues t hat  i t  gave " f ul l  ef f ect  t o t he st at ut e"  by i ssui ng t he 

CPCN but  st ayi ng i t s ef f ect i veness unt i l  t he DNR i ssued t he 

necessar y per mi t s.   

¶239 We i mpl i c i t l y  r ej ect ed t he PSC' s f i r st  ar gument  i n 

RURAL,  239 Wi s.  2d 660.   I n RURAL,  t he PSC appr oved a CPCN wi t h 

t he condi t i on t hat  " RockGen Ener gy shal l  obt ai n f r om [ t he]  DNR 

al l  per mi t s and appr oval s t hat  ar e r equi r ed bef or e begi nni ng any 

const r uct i on. "   I d. ,  ¶58.   The cour t  det er mi ned t hat  t hi s  

appr oach,  " a condi t i onal  or der , "  ef f ect i vel y " i ssued"  t he CPCN.   

See i d. ,  ¶¶16,  58,  61.  

¶240 Our  RURAL opi ni on di d not  f ul l y  expl ai n t he r eason f or  

i t s use of  t hat  t er mi nol ogy,  so t hat  we her e pr oceed t o make 

expl i c i t  what  i s i mpl i c i t  i n RURAL.   I f  we agr eed wi t h t he PSC 

t hat  t he CPCN di d not  " i ssue"  unt i l  t he DNR per mi t s became 

ef f ect i ve,  we woul d ef f ect i vel y be amendi ng t he st at ut e t o al l ow 

t he PSC t o ext end t he t i me l i mi t  wi t hi n whi ch i t  must  f i nal l y 

                                                 
57 Cl ean Wi sconsi n not es t hat  t he PSC di d not  r ai se t hi s  

ar gument  bef or e t he c i r cui t  cour t ,  and so we coul d consi der  i t  
wai ved.   We decl i ne t o do so,  as t he i ssue has been f ul l y 
br i ef ed and ar gued,  and t her e ar e no f act ual  di sput es.   See 
Wi r t h v.  Ehl y,  93 Wi s.  2d 433,  443,  287 N. W. 2d 140 ( 1980) .  
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act  t o appr ove or  deny a ut i l i t y ' s appl i cat i on.   We decl i ne t o 

do so. 58 

¶241 We agr ee wi t h Cl ean Wi sconsi n t hat  t he st at ut e 

cont empl at es onl y one deci s i on by t he PSC.   I f  t he PSC' s 

deci s i on di d not  t ake ef f ect  unt i l  af t er  t he DNR' s f i nal  act i on,  

t he PSC' s " f i nal  deci s i on"  woul d not  be f i nal .   Rat her ,  i t  woul d 

be an i nt er i m endor sement  ant i c i pat i ng t he f i nal  act i on:  

i ssuance of  t he CPCN.   The st at ut e i s c l ear :   t he PSC must  t ake 

f i nal  act i on wi t hi n t he st at ut or y t i me per i od.   Accor di ngl y,  we 

hol d t hat  t he PSC' s f i nal  deci s i on condi t i onal l y i ssued t he 

CPCN.  

¶242 Al t er nat i vel y,  t he PSC ar gues t hat  i f  t he cour t  f i nds,  

as we do,  t hat  i t s  deci s i on " i ssued"  t he CPCN,  such condi t i onal  

i ssuance was t he onl y way f or  t he PSC t o r easonabl y har moni ze 

and gi ve f ul l  ef f ect  t o t he l anguage i n § 196. 491( 3) ( e) ,  t he 

i mpendi ng st at ut or y t i mel i nes,  and t he need t o mai nt ai n an 

adequat e ener gy suppl y.   I n ar gui ng t hi s poi nt ,  bot h par t i es 

r el y on t he RURAL deci s i on.  

¶243 I n RURAL,  t he cour t  eval uat ed t he PSC' s act i on on a 

CPCN appl i cat i on submi t t ed under  t he nonst at ut or y pr ovi s i ons of  

1997 Wi s.  Act  204,  § 96.   Those pr ovi s i ons decr eased t he t i me 

                                                 
58 I t  has l ong been t he posi t i on of  t hi s cour t  t hat  i n a 

gener al  sense,  s t at ut es cr eat i ng t i me l i mi t s,  such as st at ut es 
of  l i mi t at i on,  " shoul d not  be ext ended by j udi c i al  
const r uct i on. "   Gut t er  v.  Seamandel ,  103 Wi s.  2d 1,  24,  308 
N. W. 2d 403 ( 1981)  ( quot i ng Pugni er  v.  Ramhar t er ,  275 Wi s.  70,  
77,  81 N. W. 2d 38 ( 1957) ) .   Al t hough t he i nst ant  case does not  
i nvol ve a st at ut e of  l i mi t at i on,  we f i nd t hat  t he under l y i ng 
pr i nci pl e i s t he same.  
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l i mi t  wi t hi n whi ch t he PSC had t o make a f i nal  det er mi nat i on on 

a CPCN appl i cat i on f r om 180 days t o 90 days;  however ,  t he 

pr ovi s i ons appl i ed f or  onl y a l i mi t ed t i me and wi t h r espect  t o 

onl y cer t ai n east er n Wi sconsi n ut i l i t i es.   See 1997 Wi s.  Act  

204,  § 96.   At  t he end of  t he 90- day per i od,  t he DNR had not  

act ed wi t h r espect  t o one per mi t .   RURAL,  239 Wi s.  2d 660,  ¶60.   

As i t  di d i n t he i nst ant  case,  t he PSC condi t i onal l y i ssued t he 

CPCN.   I d. ,  ¶58.    

¶244 On r evi ew,  t he appel l ant  envi r onment al  gr oup ar gued 

t hat  by so doi ng,  t he PSC vi ol at ed § 196. 491( 3) ( e) .   Thi s cour t  

di sagr eed,  " gi ven t he par t i cul ar s of  t hi s case.  .  .  .   [ H] ad t he 

PSC st r i ct l y compl i ed wi t h Wi s.  St at .  § 196. 491( 3) ( e) ,  t he 

r esul t  woul d have def eat ed,  r at her  t han f ul f i l l ed,  t he pur pose 

of  § 96 and Act  204. "   I d. ,  ¶59.   I nst ead,  t he cour t  appr oved 

t he PSC' s met hod:   " We bel i eve t hat  t he PSC t ook an appr oach 

t hat  not  onl y har moni zed t he conf l i c t i ng mandat es of  § 96 and 

Wi s.  St at .  § 196. 491( 3) ( e) ,  but  al so f ul f i l l ed t he pur pose t o 

expedi t e t he const r uct i on of  much- needed el ect r i c gener at i on 

capaci t y. "   I d. ,  ¶61.    

¶245 The PSC ci t es t hi s l anguage as evi dence of  t he cour t ' s  

r ecogni t i on of  t he PSC' s power  t o condi t i on a CPCN upon t he 

DNR' s i ssuance of  t he r equi r ed per mi t s.   However ,  t he cour t  i n 

RURAL appear ed t o l i mi t  i t s  hol di ng:   " Wher e t he PSC has bef or e 

i t  an appl i cat i on t o pr ocess accor di ng t o t he l onger  t i mel i ne i n 

Wi s.  St at .  § 196. 491( 3) ,  t he PSC shoul d,  and coul d,  compl y wi t h 

subdi v i s i on ( e) . "   I d. ,  ¶59.   That  i s exact l y t he s i t uat i on 

pr esent ed her e.   The PSC basi cal l y ar gues t hat  t hi s s i ngl e 
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sent ence f r om RURAL i s i nconsi st ent  wi t h t he r est  of  t he 

opi ni on,  and asks us t o wi t hdr aw i t  as di ct a because t he RURAL 

cour t ' s  concer n about  har moni zi ng t he st at ut e and t he need f or  

r el i abl e ener gy gener at i on appl i es s i mi l ar l y t o appl i cat i ons 

made under  § 196. 491.    

¶246 We concl ude t hat  gr eat  wei ght  def er ence i s appr opr i at e 

as t o t hi s i ssue.   Fi r st ,  t he l egi s l at ur e has speci f i cal l y 

char ged t he PSC wi t h t he i nt er pr et at i on of  chapt er  196.   Under  

Wi s.  St at .  § 196. 02( 1) ,  t he PSC " has j ur i sdi ct i on t o super vi se 

and r egul at e ever y publ i c ut i l i t y  i n t hi s st at e and t o do al l  

t hi ngs necessar y and conveni ent  t o i t s j ur i sdi ct i on. "    

¶247 Second,  unl i ke t he s i t uat i on i n RURAL,  t he PSC i s not  

i nt er pr et i ng nonst at ut or y pr ovi s i ons of  a r ecent l y passed act .   

I nst ead,  i t  i s  appl y i ng § 196. 491( 3) ( e) ,  whi ch i t  has 

excl usi vel y admi ni st er ed si nce t hat  st at ut e' s enact ment  i n 1975.   

Bef or e t he c i r cui t  cour t ,  t he PSC r ei t er at ed:   " [ T] he 

commi ssi on' s i nt er pr et at i on of  t he l aw t hat  descr i bes when DNR 

per mi t s shoul d be i ssued has been i t s st andar d pr act i ce f or  many 

year s and r emai ns i t s st andar d pr act i ce t oday.  .  .  .  [ W] e al ways 

st ay t he execut i on of  our  CPCN or der s unt i l  af t er  t he necessar y 

DNR per mi t s have been r ecei ved. "   

¶248 Thi r d,  t her e i s no di sput e t hat  t he agency empl oyed 

i t s exper t i se and speci al i zed knowl edge i n f or mi ng t hi s 

i nt er pr et at i on.   Four t h,  whi l e we may not  necessar i l y  agr ee t hat  

t he PSC' s i nt er pr et at i on of  t he st at ut e i s t he best  avai l abl e,  

we concl ude t hat  i t  wi l l  pr ovi de " uni f or mi t y and consi st ency"  i n 

t he appl i cat i on of  t he st at ut e i n t hat  t he PSC,  t he DNR,  
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ut i l i t i es,  and t he publ i c have a st andar d r ul e under  whi ch t o 

oper at e.   Once we have det er mi ned t hat  t he PSC' s i nt er pr et at i on 

of  t hi s i ssue i s subj ect  t o gr eat  wei ght  def er ence,  we need 

mer el y deci de whet her  t hat  i nt er pr et at i on i s " r easonabl e. "   

Har nsi chf eger ,  196 Wi s.  2d at  661 ( col l ect i ng cases) .    

¶249 Ther ef or e,  we pr oceed t o eval uat e t he PSC' s 

i nt er pr et at i on of  t he st at ut or y l anguage t o det er mi ne whet her  i t  

i s  r easonabl e.   St at ut or y i nt er pr et at i on begi ns wi t h t he pl ai n 

l anguage of  t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   However ,  t he st at ut e i s not  i nt er pr et ed i n a 

vacuum;  i t  i s  consi der ed i n t he cont ext  of  t he sur r oundi ng 

pr ovi s i ons.   I d. ,  ¶46.    

¶250 I t  i s  cer t ai nl y  t r ue,  as Cl ean Wi sconsi n poi nt s out ,  

t hat  t he st at ut e says t he PSC may not  i ssue t he CPCN bef or e t he 

DNR has i ssued t he necessar y per mi t s.   However ,  i t  al so i s t r ue 

t hat  t he PSC has t he power  t o i ssue condi t i onal  or der s.   

Wi s.  St at .  § 196. 395; 59 see al so RURAL,  239 Wi s.  2d 660,  ¶59.   

Thi s power ,  t hough,  i s not  unl i mi t ed.   Rat her ,  " t he power  

cont ai ned i n sec.  196. 395 t o i ssue condi t i onal  .  .  .  or der s i s 

subj ect  .  .  .  t o t he pr ocedur al  r equi r ement s of  ot her  pr ovi s i ons 

of  ch.  196,  St at s. ,  because t hey ar e i n par i  mat er i a. "   RURAL,  

239 Wi s.  2d 660,  ¶59 ( quot i ng Mi d- Pl ai ns Tel .  v.  PSC,  56 

                                                 
59 Wi sconsi n St at .  § 196. 395 r eads i n par t :   " The commi ssi on 

may i ssue condi t i onal ,  t empor ar y,  emer gency and suppl ement al  
or der s. "  
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Wi s.  2d 780,  787,  202 N. W. 2d 907 ( 1973)  ( quot i ng Wi sconsi n Tel .  

Co.  v.  PSC,  232 Wi s.  274,  287 N. W.  122 ( 1939) ) ) .   

¶251 Cl ean Wi sconsi n ar gues t hat  t he PSC' s power  t o i ssue 

condi t i onal  or der s does not  ext end t o wai v i ng t he di r ect i ves of  

§ 196. 491( 3) ( e) ,  because t hat  woul d v i ol at e t he " i n par i  

mat er i a"  r ul e expr essed i n RURAL and our  ear l i er  cases.   

Never t hel ess,  t he RURAL cour t  al l owed t he PSC t o condi t i on CPCN 

i ssuance on DNR per mi t  i ssuance,  pl ai nl y a " pr ocedur al  

r equi r ement [ ]  of  ot her  pr ovi s i ons of  ch.  196. "   I d.  

¶252 These compet i ng i nt er pr et at i ons do not  concl usi vel y 

set t l e t he quest i on of  whet her  t he PSC' s i nt er pr et at i on i s 

" r easonabl e. "   Accor di ngl y,  we pr oceed t o r evi ew t he l egi s l at i ve 

hi st or y of  t he st at ut e and t he admi ni st r at i ve hi st or y of  t he 

PSC' s i nt er pr et at i on i n or der  t o det er mi ne whet her  t he PSC' s 

pr esent  i nt er pr et at i on i s r easonabl e.   

¶253 The PSC' s i nt er pr et at i on i s l ongst andi ng and 

consi st ent ,  and i n f act  pr edat es t he passage of  t he CPCN l aw.   

Bef or e 1975 ut i l i t i es had t o obt ai n a " cer t i f i cat e"  f r om t he PSC 

aut hor i z i ng t hem t o " commence t he const r uct i on of  any publ i c 

ut i l i t y  pl ant ,  ext ensi on or  f aci l i t y  .  .  .  . "   

Wi s.  St at .  § 196. 49( 1)  ( 1975) .   The PSC t hus cer t i f i ed t hat  

" publ i c conveni ence and necessi t y r equi r e such wor k .  .  .  . "   

Wi s.  St at .  § 196. 49( 4)  ( 1975) .  

¶254 I n 1977,  consi der i ng WEC' s 1975 appl i cat i on t o 

const r uct  a coal - f i r ed power  pl ant  i n Kenosha Count y,  t he PSC 

condi t i oned i t s cer t i f i cat e on t hr ee pr er equi s i t es,  i ncl udi ng:   

" That  appl i cant  obt ai n any needed aut hor i zat i on f r om t he 
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Wi sconsi n Depar t ment  of  Nat ur al  Resour ces i n t he ar eas i n whi ch 

t hat  depar t ment  has j ur i sdi ct i on. " 60  

¶255 The dut i es of  t he PSC shar pl y i ncr eased i n 1975.   I n 

t hat  year ,  t he l egi s l at ur e passed Assembl y Bi l l  463,  whi ch 

became chapt er  68,  Laws of  1975.   The essent i al  l anguage i n 

cur r ent  § 196. 491( 3) ( e) ,  l i ke most  of  § 196. 491,  dat es back t o 

t hat  act .   I t  has changed l i t t l e s i nce.   I n 1975,  t he pr ovi s i on 

r ead:   " The [ PSC]  may not  i ssue a cer t i f i cat e of  publ i c 

conveni ence and necessi t y unt i l  t he [ DNR]  has i ssued al l  per mi t s 

and appr oval s desi gnat ed under  sub.  ( 2m)  as necessar y pr i or  t o 

t he i ssuance of  t he cer t i f i cat e of  publ i c conveni ence and 

necessi t y. "   See ch.  68,  Laws of  1975.  

¶256 One pi ece of  t he l egi s l at i ve hi st or y of  1975 Assembl y 

Bi l l  463 seems,  at  f i r st  gl ance,  t o r un count er  t o t he PSC' s 

i nt er pr et at i on.   An ear l y dr af t  of  t he bi l l  cont ai ned t he 

l anguage:    

A f ai l ur e of  t he depar t ment  t o have i ssued any of  t he 
per mi t s or  appr oval s f or  whi ch pr el i mi nar y appl i cat i on 
has been made under  par .  ( a)  may not  pr event  i ssuance 
of  t he cer t i f i cat e of  conveni ence and necessi t y,  but  
t he appl i cant  may not  under t ake t he speci f i c  par t  of  
t he const r uct i on or  t he speci f i c  oper at i on unt i l  t he 
per mi t  or  appr oval  t her ef or  has been gr ant ed by t he 
depar t ment  [ of  nat ur al  r esour ces] .  

Dr af t i ng r ecor ds,  ch.  68,  Laws of  1975,  on f i l e at  Wi sconsi n 

Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n.   Thi s 

l anguage,  del et ed f r om a subsequent  dr af t ,  embodi es t he appr oach 

                                                 
60 Appl i cat i on of  Wi s.  El ec.  Power  Co. ,  62 Wi s.  PSC 131,  145 

( 1977) .  
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t hat  t he PSC now uses.   The del et i on of  t hi s l anguage f r om t he 

dr af t  wei ghs agai nst  t he r easonabl eness of  PSC' s i nt er pr et at i on 

of  t he st at ut e.  

¶257 However ,  t he 1975 l aw as enact ed cont ai ned a pr ovi s i on 

aut hor i z i ng t he DNR t o wai ve compl i ance wi t h § 196. 491( 3) ( e) :  

" At  any t i me pr i or  t o t he i ssuance of  t he cer t i f i cat e of  publ i c 

conveni ence and necessi t y,  t he depar t ment  may,  i n consul t at i on 

wi t h t he commi ssi on,  wai ve t he necessi t y of  obt ai ni ng any such 

per mi t  or  appr oval  i n advance of  such cer t i f i cat e. "   

Wi s.  St at .  § 196. 491( 2m)  ( 1975)  ( emphasi s added) .   Thi s 

pr ovi s i on est abl i shed an escape hat ch t hat  al l owed t he PSC t o 

avoi d t he di l emma t hat  occur s when t he PSC' s t i me l i mi t  f or  

act i on dr aws t o a c l ose bef or e t he DNR has i ssued i t s f i nal  

deci s i on on t he per mi t  appl i cat i ons.    

¶258 1997 Wi s.  Act  204 r emoved t he DNR' s aut hor i t y t o wai ve 

compl i ance wi t h § 196. 491( 3) ( e)  and r ei nst at ed t he pot ent i al  f or  

t he PSC t o f ace t he pr esent  di l emma.   Shor t l y t her eaf t er ,  t he 

PSC began condi t i oni ng CPCN gr ant s on DNR per mi t  appr oval s;  i n 
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f act ,  wi t hi n t he past  f i ve year s,  al most  al l  i t s  CPCN or der s 

have been so condi t i oned. 61 

¶259 Under  t hese ci r cumst ances,  we agr ee wi t h t he RURAL 

cour t  t hat  t he PSC' s " condi t i onal  i ssuance"  appr oach har moni zes 

t he goal  of  t he st at ut es wi t h t he " pur pose [ of ]  expedi t [ i ng]  t he 

const r uct i on of  much- needed el ect r i c gener at i on capaci t y. "   

RURAL,  239 Wi s.  2d 660,  ¶61.   As t he cour t  put  i t :   " [ T] he PSC 

r easonabl y i nt er pr et ed and appl i ed bot h § 96( 1) ( e) 3.  of  Act  204 

and Wi s.  St at .  § 196. 491( 3) ( e)  t o gi ve t hem bot h f ul l  ef f ect  by 

i ssui ng t he cer t i f i cat e her e wi t h t he condi t i on t hat  [ t he 

ut i l i t y ]  obt ai n al l  necessar y per mi t s pr i or  t o st ar t i ng 

                                                 
61 See,  e. g. ,  Appl i cat i on of  Mi r ant  Por t age Count y LLC,  No.  

05- CE- 116,  at  21 ( Wi s.  PSC Mar .  22,  2002)  ( " Mi r ant  shal l  not  
begi n const r uct i on on t he pr oj ect  unt i l  t he appr opr i at e 
DNR .  .  .  per mi t s have been obt ai ned .  .  .  . " ) ;  Appl i cat i on of  
Rock Ri ver  Ener gy LLC,  No.  9346- CE- 100,  at  21 ( Wi s.  PSC Sept .  
24,  2002)  ( " The CPCN f or  t he Ri ver si de Ener gy Cent er  t akes 
ef f ect  onl y af t er  t he DNR i ssues al l  per mi t s and appr oval s t hat  
i t  i dent i f i ed,  pur suant  t o Wi s.  St at .  § 196. 491( 3) ( a) 3. a.  
 .  .  .  . " ) ;  Appl i cat i on of  t he Rai ny Ri ver  Ener gy Cor p. ,  No.  05-
CE- 128,  at  12 ( " The CPCN f or  t he Super i or  Gener at i on Pr oj ect  
t akes ef f ect  onl y af t er  t he DNR i ssues al l  per mi t s and appr oval s 
t hat  i t  i dent i f i ed,  pur suant  t o Wi s.  St at .  § 196. 491( 3) ( a) 3. a.  
 .  .  .  . " ) ;  Joi nt  Appl i cat i on of  Fox Ener gy Co.  LLC and Am.  
Tr ans.  Co.  LLC,  No.  05- CE- 115,  at  26 ( Wi s.  PSC Nov.  8,  2002)  
( " Fox Ener gy shal l  not  begi n const r uct i on on t he pr oj ect  unt i l  
al l  ai r  and wat er  per mi t s and appr oval s t hat  t he DNR 
i dent i f i ed .  .  .  have been obt ai ned .  .  .  . " ) ;  Appl i cat i on of  
Fond du Lac Ener gy Cent er ,  LLC,  No.  9343- CE- 100,  at  18 ( Wi s.  PSC 
May 5,  2003)  ( " The CPCN f or  t he Fond du Lac Ener gy Cent er  t akes 
ef f ect  onl y af t er  t he DNR i ssues al l  per mi t s and appr oval s t hat  
i t  i dent i f i ed .  .  .  as bei ng r equi r ed .  .  .  . " ) ;  Appl i cat i on of  
Madi son Gas & El ec.  Co. ,  No.  05- CE- 121,  at  43 ( Wi s.  PSC Oct .  9,  
2003)  ( " Thi s f i nal  deci s i on t akes ef f ect  on t he day af t er  i t  i s 
mai l ed.   The CPCN f or  t he WCCF t akes ef f ect  when DNR i ssues al l  
per mi t s and appr oval s t hat  i t  i dent i f i ed .  .  .  as bei ng 
r equi r ed .  .  .  . " ) .  
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const r uct i on. "   I d.   The same i s t r ue of  t he PSC' s 

i nt er pr et at i on of  § 196. 491( 3) ( e)  i n t hi s case.   Had t he PSC 

si mpl y appr oved t he CPCN wi t hout  condi t i ons,  or  t hr ough i nact i on 

al l owed t he CPCN t o be appr oved t hr ough oper at i on of  l aw,  i t  

woul d have act ed wi t hout  r egar d f or  t he r equi r ement s of  

§ 196. 491( 3) ( e) .   I t  di d not  do so.   By condi t i onal l y appr ovi ng 

t he CPCN,  i t  mai nt ai ned t he r equi r ement s of  t hat  sect i on whi l e 

s i mul t aneousl y sat i sf y i ng t he st r i ct  t i me l i mi t s of  chapt er  196.    

¶260 The PSC and t he DNR ar e i ndependent  r egul at or y  

agenci es.   The PSC has no aut hor i t y t o or der  t he DNR t o compl et e 

i t s r evi ew by a cer t ai n dat e.   Cl ean Wi sconsi n ar gues t hat  i f  

Wi sconsi n El ect r i c had t i mel y f i l ed al l  t he appr opr i at e per mi t  

appl i cat i ons wi t h t he DNR,  t hen t he DNR woul d have been f or ced 

t o t ake f i nal  act i on bef or e t he PSC di d.   Yet  not hi ng i n 

§ 196. 491 gi ves t he PSC t he aut hor i t y t o ext end t he st at ut or y 

t i me l i mi t s based on t he appl i cant ' s,  or  t he DNR' s,  f ai l ur e t o 

act  wi t hi n ot her  t i me l i mi t s.   The PSC i s l i mi t ed t o t he opt i ons 

descr i bed above.    

¶261 We f ur t her  obser ve t hat ,  pr act i cal l y speaki ng,  t he 

PSC' s appr oach wor ks.   I n t hi s case,  f or  exampl e,  t he DNR has 

now i ssued t he r equi r ed per mi t s.   The PSC' s met hod pr event s 

appl i cant s f r om escapi ng compl i ance wi t h § 196. 491( 3) ( e)  whi l e 

s i mul t aneousl y mai nt ai ni ng t he r el i abl e suppl y of  ener gy f or  t he 

publ i c.   The PSC has si mpl y concl uded t hat  r at her  t han make an 

appl i cant  st ar t  f r om scr at ch and begi n t he cycl e agai n,  i t  wi l l  

condi t i onal l y i ssue t he CPCN so l ong as t he appl i cant  has 

compl i ed wi t h t he ot her  st at ut or y r equi r ement s.   Thi s does not  
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excuse t he appl i cant  f r om ul t i mat el y compl yi ng wi t h 

§ 196. 491( 3) ( e)  and obt ai ni ng t he necessar y per mi t s,  and t hus,  

t he obj ect  of  t he st at ut e i s mai nt ai ned.  

¶262 Under  t he gr eat  wei ght  def er ence st andar d of  r evi ew,  

our  r ol e i s not  t o say whet her  we bel i eve t he PSC' s appr oach i s 

t he best  way t o handl e t hi s r egul at or y i ssue.   We ar e l i mi t ed t o 

deci di ng whet her  i t  i s  " a r easonabl e agency deci s i on t hat  

compor t s wi t h t he pur pose of  t he st at ut e. "   See RURAL,  239 

Wi s.  2d 660,  ¶46 ( quot i ng UFE,  201 Wi s.  2d at  286- 87) .   Because 

we cannot  say t hat  t he PSC' s appr oach f ai l s t hat  t est ,  we 

r ever se t he ci r cui t  cour t ' s  deci s i on vacat i ng t he PSC' s or der  

pur suant  t o t hi s i ssue.  

C.  Mi t i gat i on Payment s 

¶263 On Apr i l  2,  2003,  t he Ci t y of  Oak Cr eek ent er ed i nt o 

an agr eement  wi t h WEC and i t s subsi di ar i es r egar di ng t he 

const r uct i on of  ERGS.   The agr eement  i ncl uded pr ovi s i ons 

r el at i ng t o ai r  qual i t y i ssues,  t he r edevel opment  of  cer t ai n 

pr oper t y,  payment  of  mi t i gat i on cost s,  and t he compr omi se of  

c i t y c l ai ms.   The agr eement  not ed t hat  " i t  i s  ant i c i pat ed t hat  

t he const r uct i on and oper at i on of  t he new f aci l i t i es may have 

cer t ai n ef f ect s on t he Ci t y"  and t hat  " i n or der  t o mi t i gat e any 

such ef f ect s on t he Ci t y,  WEC and t he Ci t y desi r e t o ent er  i nt o 

t hi s agr eement . "    

¶264 The sect i on of  t he agr eement  per t ai ni ng t o payment  of  

mi t i gat i on cost s pr ovi ded,  i n per t i nent  par t :  

WEPCO shal l  suppor t ,  and shal l  use i t s best  ef f or t s t o 
have appr oved,  an annual  mi t i gat i on payment  t o t he 
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Ci t y i n t he amount  of  $1. 5 mi l l i on f or  t he f i r st  uni t  
( El m Road Uni t  1) ,  $750, 000 f or  t he second uni t  ( El m 
Road Uni t  2) ,  and $250, 000 f or  t he t hi r d uni t  ( El m 
Road Uni t  3) ,  r espect i vel y ( a " Mi t i gat i on Payment " ) .   
I f ,  and t o t he ext ent ,  appr oved by t he PSCW,  
Mi t i gat i on Payment s wi l l  be made on a cal endar  year  
basi s.   The f i r st  Mi t i gat i on Payment  f or  each uni t  
shal l  be made t hi r t y days af t er  commencement  of  
const r uct i on .  .  .  of  a uni t .   Ther eaf t er ,  Mi t i gat i on 
Payment s shal l  be pai d i n one annual  payment  on June 
30t h each year  dur i ng t he Lease Ter m.  .  .  .  The 
obl i gat i on t o pay Mi t i gat i on Payment s i s i ndependent  
of  t he r ecei pt  of  shar ed r evenue f unds f r om t he St at e 
of  Wi sconsi n and of  any f ut ur e changes i n st at e l aw 
per t ai ni ng t o ut i l i t y  t axat i on.   Not wi t hst andi ng 
anyt hi ng t o t he cont r ar y cont ai ned her ei n,  i n no event  
wi l l  WEC or  any of  t he Subsi di ar i es have any 
obl i gat i on under  t hi s par agr aph 3 i n t he event  t hat  
( i )  t he PSCW det er mi nes t hat  t he payment s descr i bed i n 
t hi s Sect i on 3 may not  be pr oper l y i ncl uded i n t he 
r ent  payment s under  t he Faci l i t y Lease,  or  ( i i )  a uni t  
of  t he New Faci l i t y  per manent l y ceases oper at i on af t er  
st ar t - up and i s decommi ssi oned.  

Ther e i s no di sput e t hat  t he mi t i gat i on payment s t o whi ch t he 

agr eement  r ef er s wi l l  be passed ont o r at epayer s i f  t he agr eement  

i s appr oved and t hat  t he mi t i gat i on payment  i s cont i ngent  upon 

WEC' s abi l i t y  t o pass t he cost s of  t he payment  on t o r at epayer s.    

¶265 I n i t s f i nal  dec i s i on and or der  i ssui ng t he CPCN,  t he 

PSC appr oved onl y par t i al  mi t i gat i on payment s under  t hi s  

agr eement .   The PSC l i mi t ed mi t i gat i on payment s t o t he per i od 

dur i ng whi ch ERGS woul d be const r uct ed,  not i ng t hat  a change i n 

st at e l aw per t ai ni ng t o shar ed r evenue woul d of f set  t he Ci t y ' s 

cost s once ERGS was const r uct ed:  

Thi s new shar ed r evenue pr ogr am commences t he 
annual  payment s when a gener at i ng uni t  becomes 
oper at i onal .   Shar ed r evenue payment s t o t he c i t y of  
Oak Cr eek wi l l  be $1. 6 mi l l i on f or  t he f i r st  SCPC uni t  
and i ncr ease t o $3. 2 mi l l i on f or  t he second uni t .   
These payment s wi l l  be added t o t he shar ed r evenue 
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payment s t hat  t he c i t y i s cur r ent l y r ecei v i ng f or  t he 
exi st i ng OCPP [ $750, 000 per  year ] .    

Under  Act  31,  t he annual  st at e shar ed r evenue 
payment s t o t he c i t y of  Oak Cr eek when ERGS i s 
compl et ed wi l l  exceed t he amount  t he c i t y i s 
r equest i ng i n t he f or m of  mi t i gat i on payment s f r om 
WEPCO r at epayer s.   Thus,  mi t i gat i on payment s ar e not  
r equi r ed whi l e compensat i ng shar ed r evenue dol l ar s f or  
ERGS ar e f or t hcomi ng.   The shar ed r evenue payment s,  
however ,  wi l l  not  begi n unt i l  2009 when SCPC 1 i s 
f i r st  schedul ed t o be i n ser v i ce,  and t he ci t y has 
i nt r oduced evi dence t hat  i t  wi l l  begi n i ncur r i ng cost s 
as soon as const r uct i on commences.   For  t hi s r eason,  
t he Commi ssi on f i nds i t  appr opr i at e t o aut hor i ze 
annual  mi t i gat i on payment s,  as descr i bed i n t he 
Devel opment  Agr eement ,  f or  t he per i od f r om t he 
commencement  of  const r uct i on of  SCPC 1 unt i l  t he year  
when SCPC 2 ent er s ser vi ce,  whi ch i s schedul ed f or  
2010.   The shar ed r evenue payment s f or  ERGS t hat  
commence i n 2009,  however ,  wi l l  par t i al l y  of f set  t he 
c i t y ’ s cost s and i t  i s  appr opr i at e t o r educe t he 
annual  mi t i gat i on payment  by t he amount  of  shar ed 
r evenue t hat  t he c i t y r ecei ves f or  ERGS.   When ERGS i s 
f ul l y  i n ser vi ce,  t he shar ed r evenue payment s wi l l  
f ul l y  r epl ace any mi t i gat i on payment  under  t he 
Devel opment  Agr eement ,  so any f ur t her  mi t i gat i on 
payment  cannot  be bi l l ed t o WEPCO.   I f ,  however ,  st at e 
shar ed r evenue payment s decr ease dur i ng t he cour se of  
t he 30- year  Faci l i t y  Lease and ar e no l onger  
suf f i c i ent  t o of f set  f ul l y  t he mi t i gat i on payment  t hat  
woul d have been pai d under  t he Devel opment  Agr eement ,  
t he Commi ssi on f i nds i t  r easonabl e f or  W. E.  Power  LLC 
t o make a par t i al  mi t i gat i on payment  t o t he c i t y  t hat  
equal s t he r emai ni ng por t i on.  

¶266 Fol l owi ng t he PSC' s f i nal  deci s i on and or der ,  t he 

l egi s l at ur e enact ed 2003 Wi s.  Act  89.   Sect i on 33 of  2003 Wi s.  

Act  89 cr eat ed Wi s.  St at .  § 196. 20( 7) ( 2003- 04) . 62  Thi s sect i on 

pr ovi des:  

                                                 
62 Al l  subsequent  r ef er ences t o Wi s.  St at .  § 196. 20( 7)  ar e 

t o t he 2003- 04 ver si on.    
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( a)  I n t hi s subsect i on,  " mi t i gat i on payment "  
means,  as appr oved by t he commi ssi on,  an unr est r i ct ed 
or  r ecur r i ng monet ar y payment  t o a l ocal  uni t  of  
gover nment  i n whi ch an el ect r i c gener at i ng f aci l i t y  i s 
l ocat ed t o mi t i gat e t he i mpact  of  t he el ect r i c  
gener at i ng f aci l i t y  on t he l ocal  uni t  of  gover nment .  
" Mi t i gat i on payment "  does not  i ncl ude payment s made or  
i n−ki nd cont r i but i ons f or  r est r i ct ed pur poses t o 
di r ect l y addr ess heal t h or  saf et y i mpact s of  t he 
el ect r i c gener at i ng f aci l i t y  on t he l ocal  uni t  of  
gover nment .   

( b)  Except  as pr ovi ded i n par .  ( c) ,  an el ect r i c 
publ i c ut i l i t y  may not  r ecover  i n r at es any of  t he 
f ol l owi ng:  

1.  The cost  of  mi t i gat i on payment s pai d by t he 
ut i l i t y .   

2.  The cost  of  mi t i gat i on payment s pai d by t he 
owner  or  oper at or  of  an el ect r i c gener at i ng f aci l i t y 
t hat  t he owner  or  oper at or  r ecover s f r om t he ut i l i t y 
by sel l i ng el ect r i c i t y t o t he ut i l i t y ,  by l easi ng t he 
f aci l i t y  t o t he ut i l i t y ,  or  by any agr eement  bet ween 
t he owner  or  oper at or  of  t he el ect r i c gener at i ng 
f aci l i t y  and t he publ i c ut i l i t y .  

( c)  The commi ssi on shal l  onl y appr ove a 
mi t i gat i on payment  agr eement  t hat  i s  r ecei ved by t he 
commi ssi on bef or e June 10,  2003,  and,  i f  t he 
commi ssi on f i nds t he agr eement  t o be r easonabl e,  shal l  
not  subsequent l y modi f y t he agr eement .  

¶267 The Ci t y sought  r evi ew of  t hat  por t i on of  t he PSC' s 

or der  modi f y i ng t he mi t i gat i on payment  agr eement .   When 

addr essi ng t hi s i ssue,  t he c i r cui t  cour t  not ed:  

The par t i es agr ee t hat  t he agr eement  bet ween t he 
Ci t y of  Oak Cr eek and WEC was submi t t ed t o t he PSC 
bef or e June 10,  2003 and i nvol ves a " mi t i gat i on 
payment "  wi t hi n t he meani ng of  sec.  196. 20( 7) ,  Wi s.  
St at s. ,  as amended by 2003 Wi sconsi n Act  33.   The 
par t i es f ur t her  agr ee t hat  t he t r eat ment  of  t he 
agr eement  by t he PSC i s t o be gover ned by sect i on 
196. 20,  Wi s.  St at s. ,  as amended by 2003 Wi sconsi n Act  
89,  Sect i on 33,  ef f ect i ve December  18,  2003 .  .  .  .  
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¶268 The ci r cui t  cour t  concl uded t hat  under  t he st at ut e,  

t he PSC was l i mi t ed t o accept i ng a mi t i gat i on payment  agr eement  

i n whol e or  r ej ect i ng i t  i n whol e.   Thus,  t he c i r cui t  cour t  

concl uded t hat  t he PSC was wi t hout  j ur i sdi ct i on t o modi f y t he 

agr eement .   As such,  i t  r emanded t hi s i ssue t o t he PSC t o accept  

or  r ej ect  t he agr eement  i n whol e.    

¶269 Bef or e t hi s cour t ,  t he PSC ar gues t hat  § 196. 20( 7)  

does not  appl y r et r oact i vel y and t hat  i n any event ,  i t  does not  

cur t ai l  t he PSC' s r at emaki ng aut hor i t y or  r equi r e t he PSC t o 

appr ove a mi t i gat i on agr eement  i n i t s ent i r et y.   I n cont r ast ,  

t he Ci t y ar gues t hat  t he PSC has wai ved any ar gument  t hat  

§ 196. 20( 7)  does not  appl y r et r oact i vel y,  as i t  conceded t he 

appl i cabi l i t y  of  t he st at ut e i n t he c i r cui t  cour t .   The Ci t y 

asser t s t hat  § 196. 20( 7)  speci f i cal l y exempt s payment s f or  

" heal t h and saf et y i mpact s"  f r om t he st at ut or y l i mi t at i ons.   As 

such,  t he Ci t y ar gues t hat  t he PSC had no aut hor i t y t o r evi ew 

t he r easonabl eness of  payment s f or  " heal t h and saf et y i mpact s. "   

I n t he al t er nat i ve,  t he Ci t y asser t s t hat  even i f  § 196. 20( 7)  i s 

i nappl i cabl e,  t he PSC er r oneousl y exer ci sed i t s r at emaki ng 

aut hor i t y under  Wi s.  St at .  § 196. 37 because t her e i s not  

subst ant i al  evi dence t o suppor t  t he concl usi on t hat  passi ng t he 

mi t i gat i on payment s ont o r at epayer s woul d be " unj ust  or  

unr easonabl e. "    

¶270 We begi n by f i r st  addr essi ng t he i ssue of  wai ver .    

The wai ver  r ul e i s a r ul e of  j udi c i al  
admi ni st r at i on,  and as such,  a r evi ewi ng cour t  has t he 
i nher ent  aut hor i t y t o di sr egar d a wai ver  and addr ess 
t he mer i t s of  an unpr eser ved i ssue i n except i onal  
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cases.   Al so,  Wi s.  St at .  §§ 751. 06 and 752. 35 pr ovi de 
a pr ocedur al  mechani sm f or  di scr et i onar y appel l at e 
r evi ew and r ever sal  on gr ounds not  pr eser ved i n t he 
c i r cui t  cour t .    

Vi l l age of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶17,  273 

Wi s.  2d 76,  681 N. W. 2d 190( ci t at i on omi t t ed) .    

¶271 We bel i eve t hi s case t o be one of  t he " except i onal "  

cases wher e i t  i s  appr opr i at e t o r el i eve par t i es of  any wai ver .   

Gi ven t he publ i c i mpor t ance of  t he l egal  i ssues and ul t i mat e 

r esul t  i n t hi s case,  i t  i s  mor e i mpor t ant  i n t hi s i nst ance t o 

set t l e t he l egal  i ssues r ai sed cor r ect l y,  r at her  t han hol d 

par t i es t o any wai ver .   We al so not e t hat  i f  we wer e t o hol d t he 

PSC t o any wai ver  r egar di ng t he r et r oact i ve appl i cat i on of  

§ 196. 37,  t he Ci t y woul d be pr ecl uded f r om ar gui ng t hat  t he 

agr eement  at  i ssue f al l s wi t hi n t he excl usi on t o t he st at ut or y 

def i ni t i on of  " mi t i gat i on agr eement "  i n § 196. 20( 7) ( a) .   The 

ci r cui t  cour t  speci f i cal l y st at ed:   " The par t i es agr ee t hat  t he 

agr eement  bet ween t he Ci t y of  Oak Cr eek and WEC was submi t t ed t o 

t he PSC bef or e June 10,  2003 and i nvol ves a ' mi t i gat i on payment '  

wi t hi n t he meani ng of  sec.  196. 20( 7)  .  .  .  . "   ( emphasi s added) .    

¶272 Wi sconsi n St at .  § 196. 20( 7) ( c)  pr ovi des:   " The 

commi ssi on shal l  onl y appr ove a mi t i gat i on payment  agr eement  

t hat  i s  r ecei ved by t he commi ssi on bef or e June 10,  2003,  and,  i f  

t he commi ssi on f i nds t he agr eement  t o be r easonabl e,  shal l  not  

subsequent l y modi f y t he agr eement . "   Ther e i s no di sput e t hat  

t he agr eement  i n t hi s case was r ecei ved by t he PSC bef or e June 
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10,  2003. 63  However ,  t he ef f ect i ve dat e of  2003 Wi s.  Act  89 was 

December  17,  2003,  a f ul l  mont h af t er  t he PSC r ender ed i t s f i nal  

deci s i on and or der . 64  Al t hough § 51 of  2003 Wi s.  Act  89 

cont ai ned t hr ee speci f i c  i ni t i al  appl i cabi l i t y  pr ovi s i ons,  

§ 196. 20( 7)  was not  l i s t ed i n any of  t hem.    

¶273 Si mpl y put ,  2003 Wi s.  Act  89 was not  i n ef f ect  on 

November  10,  2003,  t he dat e t he PSC r ender ed i t s f i nal  deci s i on 

and or der  i n t hi s case.   Thus,  t her e s i mpl y was no way t he PSC 

coul d have eval uat ed t he mi t i gat i on payment  agr eement  i n t hi s 

case under  t he st andar ds set  f or t h i n § 196. 20( 7) .   Fur t her ,  

t her e i s not hi ng i n t he t ext  of  2003 Wi s.  Act  89 t hat  expr essl y 

i ndi cat es t he l egi s l at ur e i nt ended § 196. 20( 7)  t o appl y 

r et r oact i vel y t o PSC or der s i ssued bef or e t he Act ' s ef f ect i ve 

dat e.   Li kewi se,  t her e i s no " necessar y i mpl i cat i on"  i n t he t ext  

of  § 196. 20( 7)  t hat  t he st at ut e was i nt ended t o appl y 

r et r oact i vel y.   St at e v.  Chr ysl er  Out boar d Cor p. ,  219 

Wi s.  2d 130,  162,  580 N. W. 2d 203 ( 1998) .    

¶274 That  t he st at ut e pr ovi des t he PSC " shal l  onl y appr ove 

a mi t i gat i on payment  agr eement  t hat  i s  r ecei ved by t he 

                                                 
63 We not e t hat  t he Ci t y ' s posi t i on on appeal  i s  somewhat  

i nconsi st ent .   On t he one hand,  i t  ar gues t hat  
Wi s.  St at .  § 196. 20( 7)  appl i es t o t he agr eement  at  i ssue because 
t he agr eement  was f i l ed bef or e June 10,  2003.   Yet ,  t he Ci t y 
al so ar gues t hat  t he agr eement  at  i ssue i s not  subj ect  t o t he 
pr ovi s i ons of  Wi s.  St at .  § 196. 20( 7) ( c)  because t he agr eement  i s 
not  a " mi t i gat i on agr eement "  as def i ned i n 
Wi s.  St at .  § 196. 20( 7) ( a) .    

64 Pur suant  t o Wi s.  St at .  § 991. 11,  ever y act  of  t he 
l egi s l at ur e t akes ef f ect  t he day af t er  i t s  dat e of  publ i cat i on 
unl ess t he act  speci f i cal l y pr ovi des ot her wi se.    
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commi ssi on bef or e June 10,  2003"  does not  " necessar i l y  

i mpl i cat e"  an i nt ent  t hat  t he st at ut e appl y r et r oact i vel y.   

Gi ven t he ef f ect i ve dat e of  2003 Wi s.  Act  89 and t he absence of  

§ 196. 20( 7)  f r om t he i ni t i al  appl i cabi l i t y  pr ovi s i ons of  § 51 of  

t he Act ,  t he onl y " necessar y i mpl i cat i on"  i n t he st at ut e i s t hat  

t he st at ut e appl i es t o mi t i gat i on payment  agr eement s r ecei ved by 

t he PSC pr i or  t o June 10,  2003,  t hat  ar e consi der ed by t he PSC 

on or  af t er  December  18,  2003.   A cont r ar y concl usi on woul d 

r equi r e ever y mi t i gat i on payment  agr eement  appr oved or  r ej ect ed 

by t he PSC i ssued pr i or  t o December  18,  2003,  t o be 

r econsi der ed.   Ther ef or e,  we concl ude t hat  

Wi s.  St at .  § 196. 20( 7)  does not  appl y t o t he agr eement  at  i ssue 

i n t hi s case. 65   

¶275 The Ci t y concedes t hat  i f  § 196. 20( 7)  does not  appl y 

t o t hi s case,  t hen t he PSC deci s i on i n r el at i on t o t he agr eement  

bet ween t he Ci t y and WEC i s t o be eval uat ed under  § 196. 37,  

gover ni ng t he PSC' s r at emaki ng aut hor i t y.   As not ed supr a,  under  

                                                 
65 Even i f  we assume,  ar guendo,  t hat  t he st at ut e does appl y  

r et r oact i vel y t o t he PSC' s or der  i n t hi s case,  under  t he Ci t y ' s 
ar gument ,  t he st at ut e nonet hel ess woul d not  appl y t o t he 
agr eement  at  i ssue her e.   The Ci t y ar gues t hat  t he agr eement  
her e i s not  a " mi t i gat i on payment  agr eement "  as def i ned 
i n § 196. 20( 7) ( a)  because t he agr eement  her e r el at es t o " heal t h 
and saf et y i mpact s. "   I f  we wer e t o accept  t he Ci t y ' s ar gument ,  
t hen § 196. 20( 7) ( c)  s i mpl y has no bear i ng i n t hi s case because 
t he st at ut e appl i es onl y t o " mi t i gat i on payment  agr eement [ s] . "   
Rat her  t han except i ng agr eement s r el at ed t o " heal t h and saf et y  
i mpact s"  f r om t he r easonabl eness st andar d i n § 196. 20( 7) ( c) ,  as 
t he Ci t y ar gues,  t he st at ut e s i mpl y does not  appl y at  al l  t o 
agr eement s t hat  f ai l  t o meet  t he def i ni t i on of  " mi t i gat i on 
payment  agr eement "  i n § 196. 20( 7) ( a) .    
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t he agr eement ,  t he mi t i gat i on payment s f r om WEC ar e cont i ngent  

upon t he PSC appr ovi ng t he payment s as par t  of  WEC' s " Faci l i t y  

Lease. "   Gi ven t hat  t he " Faci l i t y  Lease"  i s par t  of  WEC' s PTF 

expansi on pr oj ect ,  whi ch i s desi gned t o pr ovi de adequat e ser vi ce 

t o r at epayer s,  t he PSC woul d be r equi r ed t o al l ow WEC t o pass 

t he cost s of  t he l ease ont o r at epayer s,  Wi s.  Pub.  Ser v.  Cor p.  v.  

PSC,  109 Wi s.  2d 256,  263,  325 N. W. 2d 867 ( 1982) ,  assumi ng such 

i ncr eased r at es wer e not  " unj ust "  or  " unr easonabl e. "   

Wi s.  St at .  § 196. 37( 2) .    

¶276 Wi sconsi n St at .  § 196. 37( 2)  pr ovi des:  

I f  t he commi ssi on f i nds t hat  any measur ement ,  
r egul at i on,  pr act i ce,  act  or  ser vi ce i s unj ust ,  
unr easonabl e,  i nsuf f i c i ent ,  pr ef er ent i al ,  unj ust l y 
di scr i mi nat or y or  ot her wi se unr easonabl e or  unl awf ul ,  
or  t hat  any ser vi ce i s i nadequat e,  or  t hat  any ser vi ce 
whi ch r easonabl y can be demanded cannot  be obt ai ned,  
t he commi ssi on shal l  det er mi ne and make any j ust  and 
r easonabl e or der  r el at i ng t o a measur ement ,  
r egul at i on,  pr act i ce,  act  or  ser vi ce t o be f ur ni shed,  
i mposed,  obser ved and f ol l owed i n t he f ut ur e.  

¶277 The Ci t y agr ees t hat  i n anal yzi ng t he PSC' s 

det er mi nat i on under  t he f r amewor k of  § 196. 37( 2) ,  t he 

appr opr i at e i nqui r y i s whet her  t he PSC' s deci s i on had a r at i onal  

basi s.   The PSC' s f i nal  deci s i on and or der  not es t hat  due t o a 

subst ant i al  change i n t he st at e' s shar ed r evenue l aw,  t he Ci t y 

wi l l  r ecei ve an annual  sum of  money exceedi ng t he sum t he Ci t y  

woul d r ecei ve f r om WEC r at epayer s once t he f i r st  pr oposed power  

pl ant  i s schedul ed t o be i n ser vi ce.   Under  t he new l aw,  

muni ci pal i t i es host i ng a power  pl ant  ar e t o be pai d doubl e and 

somet i mes t r i pl e what  t hey r ecei ve under  t he cur r ent  l aw.   
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¶278 The PSC concl uded t hat  " mi t i gat i on payment s ar e not  

r equi r ed whi l e compensat i ng shar ed r evenue dol l ar s f or  ERGS ar e 

f or t hcomi ng. "   The PSC f ur t her  concl uded t hat  t he i ncr eased 

money i n shar ed r evenue woul d " par t i al l y  of f set  t he c i t y ' s  

cost s"  once t he f i r st  pl ant  i s  i n ser vi ce and once bot h pl ant s  

wer e i n ser vi ce " t he shar ed r evenue payment s wi l l  f ul l y  r epl ace 

any mi t i gat i on payment  under  t he Devel opment  Agr eement [ . ] "   The 

PSC f ur t her  not ed " t he annual  st at e shar ed r evenue payment s t o 

t he Ci t y of  Oak Cr eek when ERGS i s compl et ed wi l l  exceed t he 

amount  t he c i t y i s r equest i ng i n t he f or m of  mi t i gat i on payment s 

f r om [ WEC]  r at epayer s. "   Ther ef or e,  t he PSC r ul ed t hat  " i t  i s  

appr opr i at e t o r educe t he annual  mi t i gat i on payment  by t he 

amount  of  shar ed r evenue t hat  t he c i t y r ecei ves f or  ERGS. "    

¶279 The PSC,  not i ng t he Ci t y woul d i ncur  cost s dur i ng t he 

const r uct i on of  ERGS,  l ef t  i nt act  t he mi t i gat i on payment s i n 

f ul l  whi l e t he f i r st  SCPC i s  bei ng const r uct ed and mer el y 

r educed mi t i gat i on payment s dur i ng t he const r uct i on of  t he 

second SCPC i n pr opor t i on t o t he amount  of  money t he Ci t y woul d 

r ecei ve i n i ncr eased shar ed r evenue.   Bear i ng i n mi nd t hat  one 

of  t he pur poses of  j udi c i al  r evi ew of  f i nal  or der s of  t he PSC i s 

t o " pr ot ect  t he i nt er est s of  t he r at epayer , "  Al goma,  91 

Wi s.  2d at  265,  we cannot  concl ude t hat  t he PSC' s deci s i on t hat  

r at epayer s i n t hi s st at e shoul d not  be doubl e- t axed f or  t he ERGS 

pr oj ect  i s  wi t hout  a r at i onal  basi s.   

¶280 Whi l e t he Ci t y ar gues t hat  t he cost s of  ERGS pr oj ect  

t o t he Ci t y ar e f ar  i n excess of  t he amount  r equest ed as 

mi t i gat i on payment s,  t he PSC speci f i cal l y f ound t hat  " mi t i gat i on 
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payment s ar e not  r equi r ed whi l e compensat i ng shar ed r evenue 

dol l ar s f or  ERGS ar e f or t hcomi ng. "   Gi ven t he publ i c hear i ng 

t est i mony t hat  t he i ncr eased shar ed r evenue payment s ar e " al most  

exact l y t he same amount  as t he c i t y i s r equest i ng i n t he f or m of  

mi t i gat i on payment s[ , ] "  we cannot  concl ude t he PSC' s f i ndi ng was 

wi t hout  " subst ant i al  evi dence. "   Ther ef or e,  we uphol d t he PSC' s 

det er mi nat i on t hat  t he mi t i gat i on payment s t o t he Ci t y f r om 

r at epayer s under  i t s agr eement  wi t h WEC shoul d be r educed i n an 

amount  cor r espondi ng t o t he i ncr eased moni es t he Ci t y wi l l  

r ecei ve i n t he f or m of  shar ed r evenue.   As such,  we r ever se t hat  

par t  of  t he c i r cui t  cour t ' s  deci s i on r ever si ng and r emandi ng 

t hi s i ssue t o t he PSC.    

V.  CONCLUSI ON 

¶281 I n sum,  we hol d as f ol l ows.   Fi r st ,  we uphol d t he 

PSC' s det er mi nat i on t hat  WEC' s appl i cat i on was " compl et e. "   I n 

r eachi ng t hi s concl usi on,  we hol d:   t hat  t he PSC' s det er mi nat i on 

of  compl et eness i s j udi c i al l y  r evi ewabl e;  t hat  t he PSC 

r easonabl y concl uded t hat  WEC' s appl i cat i on cont ai ned t wo 

di st i nct  s i t e al t er nat i ves;  t hat  WEC' s appl i cat i on cont ai ned al l  

necessar y i nf or mat i on r el at i ng t o DNR per mi t s;  and t hat  WEC' s 

appl i cat i on cont ai ned al l  necessar y i nf or mat i on r el at i ng t o 

t r ansmi ssi on l i ne agr eement s.  

¶282 Second,  we concl ude t hat  t he PSC' s appr oval  of  WEC' s 

CPCN appl i cat i on was not  cont r ar y t o l aw or  unr easonabl e.   When 

i t  appr oves an appl i cat i on f or  a power - gener at i ng f aci l i t y  l i ke 

t he one WEC pr oposed,  t he PSC must  i nt er pr et ,  har moni ze,  and 

appl y t he pr ovi s i ons of  t he EPL,  t he Pl ant  Si t i ng Law,  and WEPA.   



No.  2004AP3179   

 

 142 
 

Appl yi ng a def er ent i al  st andar d of  r evi ew,  we concl ude t hat  t he 

PSC r easonabl y per f or med al l  t hese t asks i n i ssui ng t he CPCN.   

We al so concl ude t hat  t he PSC di d not  exceed i t s aut hor i t y i n 

condi t i onal l y i ssui ng t he CPCN.    

¶283 Thi r d,  we concl ude t he PSC di d not  er r oneousl y r educe 

t he mi t i gat i on payment s f r om WEC t o t he Ci t y of  Oak Cr eek,  as we 

concl ude t hi s deci s i on was a pr oper  exer ci se of  t he PSC' s 

r at emaki ng aut hor i t y.    

¶284 Thus,  we uphol d t he PSC' s or der  i n al l  r espect s.    

 

By t he Cour t . —The deci s i on of  t he c i r cui t  cour t  i s  

r ever sed.    

¶285 N.  PATRI CK CROOKS,  J. ,  di d not  par t i c i pat e.    
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Appendi x:   Gl ossar y of  Ter ms 

 

ATC – Amer i can Tr ansmi ssi on Company;  owns al l  t r ansmi ssi on 

asset s i n east er n Wi sconsi n.  

 

Basel oad – Capabl e of  pr oduci ng power  ef f ect i vel y on a 

const ant  basi s,  not  l ess t han 70 per cent  of  t he t i me,  day i n day 

out .  

 

Br ownf i el ds  -  Abandoned i ndust r i al  s i t es,  some of  whi ch 

have act ual  or  per cei ved envi r onment al  cont ami nat i on.    

 

BTA -  Best  Technol ogy Avai l abl e.  

 

CPCN -  Cer t i f i cat e of  Publ i c Conveni ence and Necessi t y.  

 

EI S -  Envi r onment al  I mpact  St at ement .  

 

EGEAS -  El ect r i c Gener at i on Expansi on Anal ysi s Syst em;  a 

sof t war e t ool  t hat  i s  used t o f i nd l east - cost  gener at i on syst em 

expansi on pl ans.  

 

Ent r ai nment  occur s when aquat i c or gani sms,  eggs,  and l ar vae 

ar e dr awn i nt o a cool i ng syst em,  t hr ough t he heat  exchanger ,  and 

t hen pumped back out  t o t he wat er .    
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EPA – Envi r onment al  Pr ot ect i on Agency 

 

EPL – Wi sconsi n' s Ener gy Pr i or i t y Law,  Wi s.  St at .  § 1. 12( 4) .  

 

ERGS -  El m Road Gener at i ng St at i on;  WEC' s pr oposed power  

pl ant .  

 

Gr eenf i el ds  – Pr i st i ne,  undi st ur bed l and;  as opposed t o 

br ownf i el ds.  

 

HAPs  -  Hazar dous Ai r  Pol l ut ant s.  

 

I GCC uni t  -  I nt egr at ed Gasol i ne Combi ned Cycl e Uni t ,  

pr oposed wi t h ERGS.  

 

MW – Mega- Wat t .  

 

I mpi ngement  – Occur s when f i sh and ot her  aquat i c l i f e ar e 

t r apped agai nst  cool i ng wat er  i nt ake scr eens t hat  r emove debr i s 

f r om t he cool i ng wat er  as i t  ent er s t he i nt ake syst em.    

 

Mar ket  Power  – Abi l i t y  of  a f i r m t o char ge pr i ces f or  i t s  

pr oduct  above what  a compet i t i ve mar ket  woul d al l ow.  

 

NEPA -  Nat i onal  Envi r onment al  Pol i cy Act .  

 

NOx  – Ni t r ogen Oxi des.  
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OCPP -  Oak Cr eek Power  Pl ant .  

 

OCPP pr oper t y  – s i t e on whi ch Oak Cr eek Power  Pl ant  i s 

l ocat ed;  di v i ded i nt o t hr ee i ndi v i dual  s i t es consi der ed f or  

ERGS:   1)  Nor t h Si t e;  2)  Sout h Si t e;  and 3)  Sout h- Si t e- Exp.  

 

PM – Par t i cul at e Mat t er .  

 

PTF – Power  t he Fut ur e.  

 

SCPC uni t s  -  Super - Cr i t i cal  Pul ver i zed Coal  uni t s of  ERGS.  

 

SOx  – Sul phur  Oxi des.  

 

VOC – Vol at i l e Or gani c Compounds.  

 

WEPA – Wi sconsi n Envi r onment al  Pol i cy Act ,  

Wi s.  St at .  § 1. 11.  

 

WPDES per mi t  -  Wi sconsi n Pol l ut ant  Di schar ge El i mi nat i on 

Syst em per mi t  i ssued by DNR.  

 

WUMS -  Wi sconsi n Upper  Mi chi gan Syst em whol esal e el ect r i c 

ser vi ce mar ket .  

 

 



No.   2004AP3179. l bb 

 

1 
 

 

¶286 LOUI S B.  BUTLER,  JR. ,  J.    ( concur r i ng) .   I t  i s  not  

our  f unct i on t o det er mi ne t hi s st at e' s ener gy pol i cy or  t o 

deci de whet her  t he const r uct i on of  t he power  pl ant s her e i s i n 

t he publ i c i nt er est .   Maj or i t y op. ,  ¶35.   These ar e l egi s l at i ve 

det er mi nat i ons assi gned t o t he PSC.   I d. ;  see al so 

Wi s.  St at .  § 196. 491( 3) ( d) 3.  ( 2001- 02) .   We cannot  subst i t ut e 

our  j udgment  f or  t hat  of  an admi ni st r at i ve agency det er mi ni ng a 

l egi s l at i ve mat t er  wi t hi n i t s pr ovi nce.   Maj or i t y op. ,  ¶35;  see 

Ci t y of  Bel oi t  v.  Town of  Bel oi t ,  37 Wi s.  2d 637,  647,  155 

N. W. 2d 633 ( 1968) .    

¶287 Whi l e I  am t r oubl ed by t he envi r onment al  anal ysi s 

conduct ed by t he Publ i c Ser vi ce Commi ssi on ( PSC) ,  par t i cul ar l y  

wi t h t he l i t t l e i nf or mat i on t hat  i s set  f or t h i n t he 

Envi r onment al  I mpact  St at ement  ( EI S) ,  f or  me,  t hi s i s a st andar d 

of  r evi ew case.   Our  r evi ew of  an EI S i s nar r ow,  and t he PSC' s 

det er mi nat i on t hat  an EI S i s adequat e i s t o be accor ded gr eat  

wei ght  def er ence.   Maj or i t y op. ,  ¶190;  see Ci t i zens'  Ut i l .  Bd.  

v.  PSC,  211 Wi s.  2d 537,  550,  565 N. W. 2d 554 ( Ct .  App.  1997) .   

I t  i s  not  our  r ol e t o det er mi ne t he adequacy of  t he EI S,  but  we 

i nst ead eval uat e whet her  t he PSC' s det er mi nat i on t hat  t he EI S 

was adequat e was r easonabl e.   Maj or i t y op. ,  ¶190;  see Ci t i zens'  

Ut i l .  Bd. ,  211 Wi s.  2d at  553- 54.   We wi l l  sust ai n t he PSC' s 

det er mi nat i on of  adequacy unl ess we ar e per suaded t hat  t her e i s  

no r at i onal  basi s f or  t hat  det er mi nat i on.   Maj or i t y op. ,  ¶190;  

see Ci t i zens'  Ut i l .  Bd. ,  211 Wi s.  2d at  553.   Because I  agr ee 

wi t h t he maj or i t y t hat  t he PSC' s det er mi nat i on t hat  t he EI S was 
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adequat e i s r easonabl e,  I  j oi n t he maj or i t y ' s  deci s i on and 

mandat e.  

¶288 Never t hel ess,  I  wr i t e separ at el y because,  but  f or  t he 

st andar d of  r evi ew,  I  woul d concl ude t hat  t he EI S i s pr emi sed 

upon what  I  const r ue t o be a f aul t y concl usi on whi ch l eads t o a 

syst emi c anal yt i cal  f l aw i n t he EI S.   But  f or  t he st andar d of  

r evi ew,  I  woul d concl ude t hat  t hat  f l aw under mi nes t he adequacy 

of  t he EI S r egar di ng t he l ong- t er m envi r onment al  consequences of  

bui l di ng t he coal - f i r ed power  pl ant s.    

¶289 Under  our  nar r ow st andar d of  r ev i ew,  we have concl uded 

t hat  t he EI S t hor oughl y anal yzed t he consequences of  t he power  

pl ant s '  once- t hr ough cool i ng syst em.   Maj or i t y op. ,  ¶198.   Our  

concl usi on i s based i n l ar ge par t  upon t he f act  t hat  t he EI S 

exami ned a one- year  moni t or i ng st udy i n 1975- 76 of  t he t hen Oak 

Cr eek Power  Pl ant ' s ( OCPP' s)  once- t hr ough cool i ng syst em' s 

ef f ect s on Lake Mi chi gan.   I d.   The EI S not ed t hat ,  

not wi t hst andi ng t he l oss of  mi l l i ons of  aquat i c l i f e f or ms, 1 t he 

1970s moni t or i ng r epor t  concl uded t hat  t he i mpact s of  

ent r ai nment  and i mpi ngement  as a r esul t  of  once- t hr ough cool i ng 

                                                 
1 I mpi ngement  occur s when f i sh and ot her  aquat i c l i f e ar e 

t r apped agai nst  cool i ng wat er  i nt ake scr eens t hat  r emove debr i s 
f r om t he cool i ng wat er  as i t  ent er s t he i nt ake syst em.   I n 
cont r ast ,  ent r ai nment  occur s when aquat i c or gani sms,  eggs,  and 
l ar vae ar e dr awn i nt o a cool i ng syst em,  t hr ough t he heat  
exchanger ,  and t hen pumped back out  t o t he wat er .  

Accor di ng t o t he moni t or i ng st udy,  6. 2 mi l l i on f i sh l ar vae,  
9. 3 mi l l i on f i sh eggs,  and 15. 6 mi l l i on i nver t ebr at es wer e 
ent r ai ned.   Al so,  2. 8 mi l l i on f i sh wei ghi ng 109, 414 pounds wer e 
i mpi nged.   Al ewi f e compr i sed 78 per cent  of  t he number  i mpi nged,  
whi l e smel t  account ed f or  21 per cent .   For age f i sh added one 
per cent  and sal moni ds wer e negl i gi bl e.  



No.   2004AP3179. l bb 

 

3 
 

wer e " i nconsequent i al "  t o aquat i c l i f e i n Lake Mi chi gan.   I d.   

Thi s concl usi on i n par t  l ed t o t he det er mi nat i on i n t he EI S t hat  

t he oper at i on of  t he power  pl ant s di d not  s i gni f i cant l y af f ect  

f i sh popul at i ons,  and t hat  t he i ndi v i dual  and aggr egat e i mpact s 

of  power  pl ant  cool i ng wat er  di schar ges on t he Lake Mi chi gan 

ecosyst em wer e i nsi gni f i cant .   I d. ,  ¶199. 2   

¶290 I n my vi ew,  t he pr obl em wi t h t he det er mi nat i ons 

r eached by t he EI S i s t hat  t hey ar e based upon t he f aul t y 

concl usi on t hat  t he i mpact s of  ent r ai nment  and i mpi ngement  wer e 

" i nconsequent i al "  t o aquat i c l i f e i n Lake Mi chi gan.   

" I nconsequent i al "  has been def i ned as " i r r el evant "  and 

" i nconsequent . "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y,   

1144 ( 3d ed.  1986) .   The def i ni t i on of  " i nconsequent "  i ncl udes 

" of  no consequence:  l acki ng wor t h,  s i gni f i cance,  or  i mpor t ance. "   

I d.   " I nconsequent i al "  has been f ur t her  def i ned as " l acki ng 

i mpor t ance. "   The Amer i can Her i t age Di ct i onar y,  314 ( 3d ed.  

1992) .    

¶291 When we al l ude i n t he opi ni on t o t he f act  t hat  

" di f f er ent  mi nds can di sagr ee on what  const i t ut es 

' i nconsequent i al  ef f ect s, ' "  maj or i t y op. ,  ¶200,  I  happen t o be 

one of  t hose di f f er ent  mi nds.   I  f ai l  t o see how t he " whol esal e 

dest r uct i on of  mi l l i ons of  f i sh and ot her  aquat i c l i f e" 3 i s  of  no 

consequence,  i r r el evant ,  and l acki ng i mpor t ance.   Of  cour se 

                                                 
2 Resul t s of  t he 1976 OCPP st udy di d not i ce l ocal i zed 

i nf l uences on f i sh di st r i but i on,  i ncl udi ng sl i ght  changes i n t he 
ar eal  di st r i but i on of  r esi dent  f i shes.     

3 Br adl ey,  J. ,  di ssent i ng,  ¶¶310- 11.  
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t her e ar e consequences t o l osi ng t ens of  mi l l i ons of  aquat i c 

l i f e f or ms compr i sed of  f i sh,  cr ust aceans and shel l f i sh dur i ng a 

one- year  t i me span.   We si mpl y have no way of  knowi ng what  t hose 

consequences ar e over  t i me pr ec i sel y because t he EI S assumes 

t hat  t her e wi l l  be no l ong- t er m i mpact s because t he shor t - t er m 

i mpact s on aquat i c l i f e ar e i nconsequent i al .   Gi ven t hi s 

concl usi on,  t he " har d l ook"  t aken by t he PSC at  t he 

envi r onment al  consequences of  t he OCPP was necessar i l y  l i mi t ed 

i n i t s f ocus as t her e was no need t o l ook at  t hese 

" i nconsequent i al "  consequences over  t i me.  

¶292 The di ssent  may be cor r ect  t hat  Lake Mi chi gan' s 

ecosyst em has changed si gni f i cant l y i n t he l ast  30 year s.   

Br adl ey,  J. ,  di ssent i ng,  ¶316.   The di ssent  i s cor r ect  t hat  t he 

pr oposed cool i ng syst em i s subst ant i al l y  di f f er ent  and much mor e 

ambi t i ous t han t he one exami ned i n 1976.   I d.  at  ¶317.   Yet ,  t he 

EI S does not  t ake i nt o account  t he l ong- t er m cumul at i ve ef f ect s 

t hat  a l ar ger  pl ant  wi l l  have on t hat  di f f er ent  ecosyst em 

because t he EI S accept s t he concl usi on t hat  any envi r onment al  

ef f ect s ar e i nconsequent i al .   I f  t her e ar e no consequences t o 

t he pr oposed act i on,  t hen t her e i s s i mpl y no need t o t ake a 

" har d l ook"  at  t hose nonexi st ent  consequences over  any ext ended 

per i od of  t i me.  

¶293 I  do not  t ake i ssue wi t h our  opi ni on.   I t  i s  not  our  

r ol e t o det er mi ne t he adequacy of  t he EI S.   Because I  cannot  

concl ude t hat  t her e was no r at i onal  basi s f or  t he PSC' s 

det er mi nat i on,  I  cannot  subst i t ut e my j udgment  f or  t hat  of  t he 

PSC.   The PSC has been aut hor i zed t o make t hat  det er mi nat i on.   
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The PSC has t eams of  envi r onment al  exper t s avai l abl e t o i t  t o 

assi st  i n maki ng t hat  det er mi nat i on.   Thi s deci s i on pr oper l y 

r est s wi t h t he PSC.   Havi ng sai d t hat ,  I  st i l l  concl ude t hat  

because t hat  det er mi nat i on r est s on a house of  car ds,  I  s i mpl y 

do not  agr ee t hat  t he EI S was adequat e.   I  am t her ef or e t r oubl ed 

by t he r esul t  t hat  I  am l egal l y compel l ed t o j oi n.  

¶294 As I  st at ed dur i ng t he or al  ar gument  i n t hi s mat t er ,  

ever yt hi ng about  t hi s case scr eams of  i t s  ext r eme i mpor t ance f or  

t he st at e and peopl e of  Wi sconsi n,  i n t er ms of  i t s  ener gy needs 

and t he envi r onment .   I t  i s  f ar  mor e i mpor t ant  t hat  we " get  i t  

r i ght  and do i t  cor r ect l y, "  as opposed t o j ust  get t i ng t hi s 

done.   The peopl e of  Wi sconsi n,  t he st at e' s ener gy needs,  and 

our  envi r onment  wi l l  be best  ser ved shoul d t he PSC deci de t o 

t ake one mor e good har d l ook at  l ong- t er m envi r onment al  

consequences whi l e eval uat i ng t hose consequences ( good,  bad,  or  

unknown)  over  t i me i nst ead of  assumi ng t hat  t her e ar e no 

consequences.   That  bei ng sai d,  I  r el uct ant l y j oi n t he deci s i on 

and mandat e of  t he cour t ,  as our  st andar d of  r evi ew r equi r es.  

¶295 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .                      
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¶296 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   Empl oyi ng t he 

mant r a of  gr eat  wei ght  def er ence,  t he maj or i t y def er s t o t he 

Publ i c Ser vi ce Commi ssi on ( PSC)  i n al l  r espect s.   Yet ,  an 

agency' s concl usi on i s not  ent i t l ed t o gr eat  wei ght  def er ence i f  

i t  di r ect l y cont r avenes t he pl ai n meani ng of  a st at ut e or  i t s 

own admi ni st r at i ve r ul es.    

¶297 Thi s cour t  i s  bur dened wi t h t he t ask of  ensur i ng t hat  

t he PSC' s pr ocess meet s t he st at ut or y and r egul at or y demands.   

Because t he agency' s concl usi ons r egar di ng t he adequacy of  t he 

Envi r onment al  I mpact  St at ement  ( EI S)  ar e cont r ar y t o t he basi c  

r equi r ement s of  bot h t he PSC' s own r ul es and t he Wi sconsi n 

Envi r onment al  Pol i cy Act  ( WEPA) ,  I  concl ude t hat  no def er ence i s 

due.   Rat her ,  I  det er mi ne t hat  t he PSC' s deci s i on t o appr ove t he 

pr oj ect  based on an i nadequat e EI S was i n er r or .  

¶298 The pr oposed Oak Cr eek Power  Pl ant  ( OCPP)  woul d be t he 

l ar gest  power  pl ant  const r uct i on pr oj ect  i n t hi s st at e' s  

hi st or y.   Many of  t he br i ef s f i l ed i n t hi s case,  ei t her  

chal l engi ng or  suppor t i ng t he deci s i on of  t he PSC,  ar e f i l ed on 

behal f  of  t hose par t i es who have subst ant i al  f i nanci al  i nt er est s  

i n t he pr oj ect .   One br i ef ,  however ,  st ands al one.  

¶299 The St at e of  I l l i noi s has f i l ed a br i ef  on behal f  of  

i t s  c i t i zens because i t  r ecogni zes t hat  t he pr oj ect ' s ef f ect  

woul d not  r espect  st at e boundar i es.   I nevi t abl y,  any har m caused 

by t he pr oj ect  t o Lake Mi chi gan and i t s f i sher y woul d 

necessar i l y  af f ect  I l l i noi s r esi dent s as wel l .  
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¶300 The St at e of  I l l i noi s shar es my concl usi on t hat  t he 

EI S i s i nadequat e.   Ci t i ng f eder al  r egul at i ons,  I l l i noi s asser t s  

t hat  an EI S i s expr essl y r equi r ed t o " pr esent  t he envi r onment al  

i mpact s of  t he pr oposal  and t he al t er nat i ves i n compar at i ve 

f or m,  t hus shar pl y def i ni ng t he i ssues and pr ovi di ng a c l ear  

basi s f or  choi ce among opt i ons by t he deci s i onmaker  and t he 

publ i c. "   40 C. F. R.  § 1502. 14.  

¶301 Al t hough voi c i ng concer ns about  t he f ai l ur e of  t he EI S 

t o consi der  al t er nat i ve sour ces of  ener gy t hat  woul d r educe 

mer cur y emi ssi ons,  a pr i mar y f ocus of  t he St at e of  I l l i noi s i s 

t he pr oj ect ' s pr oposed cool i ng syst em.   Thi s t ype of  syst em has 

been banned i n I l l i noi s f or  mor e t han 30 year s.   The St at e of  

I l l i noi s char ges t hat  t he PSC has " decl i ned t o conduct  even t he 

most  basi c i nqui r y i nt o al t er nat i ves t o t he envi r onment al l y-

dest r uct i ve cool i ng syst em pr oposed by t he appl i cant ,  t o whi ch 

I l l i noi s has f ound al t er nat i ves f or  mor e t han t hr ee 

decades .  .  .  . "   I n concl udi ng i t s ar gument ,  i t  asser t s t hat  

bot h I l l i noi s and Wi sconsi n c i t i zens ar e " ent i t l ed t o an EI S 

t hat  gi ves f ul l  consi der at i on t o cool i ng t echnol ogi es t hat  wi l l  

r educe damage t o t hei r  shar ed Lake Mi chi gan r esour ce. "   I  agr ee.  

¶302 Accor di ngl y,  whi l e I  bel i eve t hat  t he maj or i t y opi ni on 

i n many r egar ds i s f l awed,  I  f ocus upon t he i nadequacy of  t he 

EI S pr epar ed i n t hi s case.   I n i t s deci s i on,  t he maj or i t y 

appl i es a gr eat  wei ght  def er ence st andar d of  r ev i ew and r ubber -

st amps t he PSC' s accept ance of  t he EI S.   The maj or i t y expl ai ns 

t hat  i t s " det er mi nat i on t hat  t he EI S was adequat e i s 

r easonabl e. "   Maj or i t y op. ,  ¶226.     
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 ¶303 I  am mi ndf ul  of  t he nar r ow scope of  per mi ssi bl e 

j udi c i al  r evi ew her e.   However ,  an agency' s i nt er pr et at i on of  a 

st at ut e or  r egul at i on cannot  be uphel d i f  i t  i s  i nconsi st ent  

wi t h i t s pl ai n meani ng:  

A cour t  does not   .  .  .  gi ve def er ence t o an agency' s 
i nt er pr et at i on of  a st at ut e when t he cour t  concl udes 
t hat  t he agency' s i nt er pr et at i on di r ect l y cont r avenes 
t he wor ds of  t he st at ut e,  i s  c l ear l y cont r ar y t o 
l egi s l at i ve i nt ent ,  or  i s  ot her wi se unr easonabl e or  
wi t hout  r at i onal  basi s.  

St at e ex r el .  Par ker  v.  Sul l i van,  184 Wi s.  2d 668,  699- 700,  517 

N. W. 2d 449 ( 1994)  ( c i t i ng Li sney v.  LI RC,  171 Wi s.  2d 499,  506,  

493 N. W. 2d 14 ( 1992) ) .  

¶304 I  concl ude t hat  t he PSC' s deci s i on t o accept  t he EI S 

was cont r ar y t o t he pl ai n l anguage of  t he l aw.   The EI S ( 1)  

f ai l ed t o adequat el y eval uat e t he pr oposed act i on' s cumul at i ve 

envi r onment al  ef f ect s and ( 2)  f ai l ed t o adequat el y eval uat e 

r easonabl e al t er nat i ves t o t he pr oposed act i on.  

I .   The EI S 

¶305 As not ed by t he maj or i t y,  WEPA i s pat t er ned af t er  i t s 

f eder al  count er par t ,  t he Nat i onal  Envi r onment al  Pol i cy Act  

( NEPA) .   Maj or i t y op. ,  ¶188 n.  42. 1  The obj ect  of  bot h st at ut es 

i s t o ensur e t hat  agenci es car ef ul l y consi der  envi r onment al  

i mpact s bef or e commi t t i ng t o under t ake cer t ai n " maj or "  act i ons.   

St at e ex r el .  Boehm v.  DNR,  174 Wi s.  2d 657,  665,  497 N. W. 2d 445 

( 1993) ;  Si mmons v.  U. S.  Ar my Cor ps of  Engi neer s,  120 F. 3d 664,  
                                                 

1 As a r esul t ,  f eder al  NEPA case l aw i s an essent i al  sour ce 
of  gui dance r egar di ng t he pr oper  i mpl ement at i on of  WEPA,  
const i t ut i ng hi ghl y r el evant  per suasi ve aut hor i t y.   St at e ex 
r el .  Boehm v.  DNR,  174 Wi s.  2d 657,  676 n.  4,  497 N. W. 2d 445 
( 1993) .  



No.   2004AP3179. awb 

 

4 
 

666 ( 7t h Ci r .  1997) .   To t hi s  end,  t he st at ut es r equi r e agenci es 

t o pr epar e an EI S on act i ons t hat  woul d s i gni f i cant l y af f ect  t he 

qual i t y of  t he human envi r onment .   Wi s.  St at .  § 1. 11( 2) ( c) ;  42 

U. S. C.  § 4332( c) .  

¶306 The pur pose of  t he EI S i s t o enabl e agenci es t o t ake a 

" har d l ook"  at  t he envi r onment al  consequences of  i t s  pr oposed 

act i on.   Mi l waukee Br ewer s Basebal l  Cl ub v.  DHSS,  130 

Wi s.  2d 56,  72,  387 N. W. 2d 245 ( 1986)  ( c i t i ng New Yor k Nat ur al  

Resour ces Def .  Counci l ,  I nc.  v.  Kl eppe,  429 U. S.  1307,  1311 

( 1976) ) .   Thi s " har d l ook"  i s necessar y i n or der  t o i nf or m t he 

" commi ssi on and t he publ i c of  s i gni f i cant  envi r onment al  i mpact s  

of  a pr oposed act i on and i t s al t er nat i ves,  and r easonabl e 

met hods of  avoi di ng or  mi ni mi zi ng adver se envi r onment al  

ef f ect s. "   Wi s.  Admi n.  Code § PSC 4. 30( 1) .  

¶307 To f ul f i l l  i t s  f unct i on,  " t he EI S must  set  f or t h 

suf f i c i ent  i nf or mat i on f or  t he gener al  publ i c t o make an 

i nf or med eval uat i on,  and f or  t he deci s i onmaker  t o ' consi der  

f ul l y  t he envi r onment al  f act or s i nvol ved and t o make a r easoned 

deci s i on af t er  bal anci ng t he r i sks of  har m t o t he envi r onment  

agai nst  t he benef i t s t o be der i ved f r om t he pr oposed act i on. ' "   

Si er r a Cl ub v.  U. S.  Ar my Cor ps of  Engi neer s ,  701 F. 2d 1011,  1029 

( 2d Ci r .  1983)  ( c i t at i ons omi t t ed) .   " I n so doi ng,  t he EI S 

i nsur es t he i nt egr i t y of  t he pr ocess of  deci s i on by gi v i ng 

assur ance t hat  st ubbor n pr obl ems or  ser i ous cr i t i c i sms have not  

been ' swept  under  t he r ug. ' "   I d.   

¶308 Thi s " har d l ook"  r equi r ement  " set s a hi gh st andar d f or  

t he agenci es,  a st andar d whi ch must  be r i gor ousl y enf or ced by 
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t he r evi ewi ng cour t s. "   Cal ver t  Cl i f f s '  Coor di nat i ng Comm. ,  I nc.  

v.  U. S.  At omi c Ener gy Comm' n,  449 F. 2d 1109,  1114 ( D. C.  Ci r .  

1971) .   I f  an agency' s " deci s i on was r eached pr ocedur al l y 

wi t hout  i ndi v i dual i zed consi der at i on and bal anci ng of  

envi r onment al  f act or s- - conduct ed f ul l y and i n good f ai t h- - i t  i s  

t he r esponsi bi l i t y  of  t he cour t s t o r ever se. "   I d.  at  1115.   

I ndeed,  cour t s have not  hesi t at ed t o i nval i dat e an EI S t hat  

f ai l s  t o i ncl ude t he r equi s i t e l evel  of  di scussi on and anal ysi s. 2 

I I .  The Fai l ur e To Eval uat e Cumul at i ve Ef f ect s 

 ¶309 One of  t he mor e cont r over si al  aspect s of  t he pr oj ect  

i s  i t s  pr oposed cool i ng syst em,  a t ype banned by bot h I l l i noi s 

and I ndi ana.   See,  e. g. ,  35 I l l .  Adm.  Code 302. 509;  327 I AC 2-

1. 5- 8( c) ( 4) ( D) ( v) ( AA) .   The syst em uses col d wat er  f r om Lake 

Mi chi gan t o cool  st eam af t er  i t  passes t hr ough t he el ect r i c 

t ur bi ne,  so t hat  t he st eam condenses t o wat er  and can be f ed 

back i nt o t he coal - f i r ed boi l er  t o be conver t ed back i nt o st eam.   

Because t he col d wat er  woul d be used onl y once bef or e bei ng 

pi ped back t o Lake Mi chi gan,  t he syst em i s known as " once-

t hr ough"  cool i ng.  

                                                 
2 See,  e. g. ,  League of  Wi l der ness Def ender s v.  For sgr en,  309 

F. 3d 1181,  1191- 92 ( 9t h Ci r .  2002)  ( EI S f ai l ed t o consi der  
i mpact s of  pest i c i de dr i f t  out s i de t ar get  spr ay ar ea) ;  Ut ahns 
For  Bet t er  Tr ansp.  v.  U. S.  Dept .  of  Tr ansp. ,  305 F. 3d 1152,  
1179- 80 ( 10t h Ci r .  2002) ,  modi f i ed on ot her  gr ounds,  319 F. 3d 
1207 ( 10t h Ci r .  2003)  ( hi ghway pr oj ect ' s i mpact s t o mi gr at or y 
bi r ds) ;  Muckl eshoot  I ndi an Tr i be v.  U. S.  For est  Ser v. ,  177 F. 3d 
800,  810- 11 ( 9t h Ci r .  1999)  ( i mpact s of  l and exchange) ;  Ci t y of  
Car mel - By- The- Sea v.  U. S.  Dept .  of  Tr ansp. ,  123 F. 3d 1142,  1160-
61 ( 9t h Ci r .  1997)  ( cumul at i ve i mpact s of  hi ghway) ;  Town of  
Hunt i ngt on v.  Mar sh,  859 F. 2d 1134,  1140- 43 ( 2d Ci r .  1988)  
( ef f ect s of  di schar ge t o Long I s l and Sound) .  
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 ¶310 The dr awback of  t he once- t hr ough cool i ng syst em i s 

t hat  i t  has t he pot ent i al  t o cause l ar ge- scal e dest r uct i on of  

aquat i c l i f e.   The syst em f unct i ons by t aki ng i n vast  amount s of  

wat er  on a cont i nui ng basi s.   Her e,  t he pr oposed f aci l i t y  woul d,  

t oget her  wi t h t he exi st i ng uni t s,  suck i n appr oxi mat el y  

2, 250, 000 gal l ons per  mi nut e,  i . e. ,  3. 24 bi l l i on gal l ons per  

day.   Exper t s i n t hi s case t est i f i ed t hat  t he massi ve wat er  

i nt ake r equi r ed f or  once- t hr ough cool i ng woul d r esul t  i n t he 

whol esal e dest r uct i on of  mi l l i ons of  f i sh and ot her  aquat i c 

l i f e.    

 ¶311 For  i nst ance,  f i sh eggs and l ar vae passi ng t hr ough t he 

f i ne f i l t er  scr eens t o t he power  pl ant ' s condenser s coul d suf f er  

a mor t al i t y r at e as hi gh as 97 per cent . 3  Li kewi se,  l ar ger  f i sh 

woul d be ki l l ed or  f at al l y i nj ur ed t hr ough i mpi ngement  when t hey 

ar e pr essed agai nst  t he f i l t er  scr eens by t he f or ce of  t he 

i nt ake.   Even wi t h mi t i gat i ng measur es i n pl ace,  " [ t ] he pr oposed 

once- t hr ough cool i ng syst em wi l l  r esul t  i n t he annual  

dest r uct i on of  t ens of  mi l l i ons of  f i sh,  cr ust aceans and 

shel l f i sh by ent r ai nment  and i mpi ngement . " 4  The aquat i c 

envi r onment  of  Lake Mi chi gan wi l l  be f or ever  al t er ed.  

 ¶312 The mi ni mum cont ent  of  an adequat e EI S i ncl udes t he 

pr oposed act i on' s cumul at i ve env i r onment al  ef f ect s.   Wi s.  Admi n.  

Code § PSC 4. 30( 3)  r equi r es i n r el evant  par t  t hat  an EI S 

cont ai n:  

                                                 
3 Di r ect  t est i mony of  Dr .  Pet er  A.  Hender son.   R.  18,  I t em 

157 at  4287.  

4 I d.  at  4285.    
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( b)  An anal ysi s of  t he pr obabl e i mpact  of  t he pr oposed 
act i on on t he envi r onment ,  i ncl udi ng:  

1.  An eval uat i on of  posi t i ve and negat i ve ef f ect s on 
t he af f ect ed l ocal  and r egi onal  envi r onment s,  
i ncl udi ng t he pr oposed act i on' s di r ect ,  i ndi r ect  and 
cumul at i ve envi r onment al  ef f ect s.  

( Emphasi s added. )  

 ¶313 Li kewi se,  WEPA c l ear l y mandat es t hat  t he EI S cont ai n a 

" det ai l ed st at ement "  of :  

1.  The envi r onment al  i mpact  of  t he pr oposed act i on;  

2.  Any adver se envi r onment al  ef f ect s whi ch cannot  be 
avoi ded shoul d t he pr oposal  be i mpl ement ed.  

Wi s.  St at .  § 1. 11( 2) ( c) 1&2.  

 ¶314 Her e,  af t er  spar se di scussi on,  t he EI S di smi sses 

cumul at i ve ef f ect s of  once- t hr ough cool i ng as " i nconsequent i al "  

t o t he ecosyst em of  Lake Mi chi gan.   I t  not es:  

r el at i ve t o t he Lake Mi chi gan f i sher y,  t he i mpact s of  
ent r ai nment  and i mpi ngement  wer e i nconsequent i al  t o 
aquat i c l i f e i n Lake Mi chi gan.  

( Emphasi s added. )  

 ¶315 Thi s concl usi on,  however ,  was not  based on a cur r ent  

anal ysi s of  Lake Mi chi gan and t he pr oposed wat er  i nt ake syst em.   

Rat her ,  i t  was based on a 1975- 76 moni t or i ng st udy of  t he Lake 

and t he t hen exi st i ng wat er  i nt ake syst em of  t he power  pl ant .   

Ther e ar e t wo pr obl ems wi t h r el i ance on t hi s st udy.    

¶316 Fi r st ,  Lake Mi chi gan' s ecosyst em has changed 

si gni f i cant l y i n t he l ast  30 year s.   For  exampl e,  t her e ar e 36 

new noni ndi genous speci es t hat  have been f i r st  obser ved i n Lake 

Mi chi gan si nce 1976.   Nat ' l  Oceani c & At mospher i c Admi n.  Gr eat  

Lakes Envt l .  Resar ch Lab. ,  Gr eat  Lakes Aquat i c Noni ndi genous 

Speci es Li st  ( May 27,  2003) .   Avai l abl e at  
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ht t p: / / www. gl er l . noaa. gov/ r es/ Pr ogr ams/ i nvasi ve/ ansmechof i nt r o05

2703. ht ml .   The EI S does not  t ake i nt o account  t he s i gni f i cant  

changes t o t he ecosyst em.  

¶317 Second,  t he pr oposed cool i ng syst em i s subst ant i al l y  

di f f er ent  and much mor e ambi t i ous t han t he one exami ned i n t he 

1970s.   I t s i nt ake syst em,  ext endi ng al most  t wo mi l es i nt o Lake 

Mi chi gan,  woul d be t en t i mes l onger  t han t he or i gi nal  st r uct ur e.   

Mor eover ,  t he t ot al  exposur e wi dt h of  t he pr oposed syst em woul d 

be mor e t han t wi ce t hat  of  t he or i gi nal  syst em. 5  The est i mat ed 

3. 24 bi l l i on gal l ons of  wat er  consumed each day r epr esent s a 

183% i ncr ease over  t he consumpt i on consi der ed i n t he 1975- 76 

                                                 
5 The or i gi nal  wat er  i nt ake syst em at  OCPP consi st ed of  

ei ght  pumps,  di vi ded equal l y bet ween t wo pumphouses.   The pumps,  
posi t i oned 50 f eet  i nl and f r om t he l akeshor e,  dr ew wat er  f r om a 
900- f oot  l ong,  200- f oot  wi de,  ar t i f i c i al  channel  i n Lake 
Mi chi gan.   Each pumphouse was connect ed t o t he l akeshor e v i a an 
i nt ake st r uct ur e f i t t ed wi t h mesh scr eens t o pr event  f i sh f r om 
bei ng dr awn i nt o t he wat er  syst em.   The wi dt h of  t hese i nt akes 
ef f ect i vel y r egul at ed t he amount  of  wat er  subj ect  t o i nt ake.   
The wi dt h of  t he i nt ake on t he nor t h pumphouse was 35 f eet ;  on 
t he sout h pumphouse,  t he wi dt h was 58 f eet ;  t he t ot al  exposur e 
wi dt h of  t he syst em was t hus 93 f eet .  

By cont r ast ,  t he pr oposed wat er  i nt ake st r uct ur e woul d be 
l ocat ed up t o 9, 000 f eet  of f shor e,  at  a dept h of  43 f eet .   The 
i nt ake i t sel f  woul d be an ar r ay of  24 cyl i nder s,  each 8 f eet  i n 
di amet er  and 32 f eet  l ong,  connect ed t o 27- f oot  di amet er  t unnel  
bor ed 200 f eet  bel ow t he sur f ace of  Lake Mi chi gan.   The t ot al  
exposur e wi dt h of  t he pr oposed syst em woul d be 192 f eet ,  mor e 
t han t wi ce t hat  of  t he or i gi nal  syst em anal yzed i n t he 1976 
st udy.     



No.   2004AP3179. awb 

 

9 
 

st udy. 6  Agai n,  t he EI S f ai l s  t o consi der  t hese subst ant i al  

di f f er ences.  

¶318 I n an at t empt  t o cur b t he cr i t i c i sm f or  r el i ance on a 

st udy conduct ed al most  30 year s ago,  t he maj or i t y quot es f r om 

t he EI S'  r ef er ence t o a 2003 r epor t .   Maj or i t y op. ,  ¶201.   I n 

doi ng so,  t he maj or i t y at t empt s t o subst i t ut e an i nt er i m r epor t  

of  dat a col l ect i on f or  t he mandat ed eval uat i on of  t he 

envi r onment al  i mpact  of  t he aquat i c l i f e.  

¶319 The i nt er i m 2003 r epor t  descr i bes t he dat a compi l ed 

dur i ng t he f i r st  year  of  a t wo- year  st udy.   I t  i s  nar r ow i n 

scope and l i mi t ed t o count i ng f i sh eggs and l ar vae i n t he 

v i c i ni t y of  t he exi st i ng and pr oposed st r uct ur es.    

¶320 The r epor t  f ai l s  t o consi der  t he i mpact  of  ent r ai nment  

and i mpi ngement  on t ens of  mi l l i ons f i sh,  cr ust aceans,  and 

shel l f i sh.   I ndeed,  t he r epor t  of f er s no concl usi on what soever  

as t o t he envi r onment al  i mpact  of  t he pr oposed st r uct ur e.   Thi s 

                                                 
6 The st udy r el i ed on dat a col l ect ed f r om per i odi c sampl i ng—

—89 t ot al  sampl es over  a one- year  per i od——of  t he nor t h 
pumphouse.   WEPCO,  I nt ake Moni t or i ng St udi es,  at  I I - 1 ( 1976) .   
The f our  pumps at  t hi s s i t e wer e each r at ed at  110, 000 gpm,  wi t h 
t he f our  pumps at  t he sout h pumphouse r at ed at  198, 000 gpm.   
Thus,  t he maxi mum vol ume of  wat er  i nt ake at  t he exi st i ng OCPP 
st r uct ur e was 1, 232, 000 gpm,  or  1. 77 bi l l i on gal l ons per  day.   
I d.  at  I - 3.  

The pr oposed wat er  i nt ake syst em woul d consi s t  of  t hr ee 
par t s:   t he r emai ni ng OCPP uni t s,  or i gi nal l y t he sout h 
pumphouse;  t he t wo pr oposed SCPC pl ant s;  and t he pr oposed I GCC 
pl ant .   The r emai ni ng OCPP uni t s  ar e st i l l  r at ed t o 792, 000 gpm.   
The pr oposed SCPC pl ant s woul d demand an est i mat ed 970, 000 gpm.   
Fi nal l y,  t he pr oposed I GCC pl ant  woul d demand an addi t i onal  
485, 000 gpm.   Al l  t ot al ed,  t he pr oposed ERGS wat er  i nt ake syst em 
woul d consume an est i mat ed 3. 24 bi l l i on gal l ons of  wat er  each 
day.  
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i nt er i m dat a col l ect i on r epor t  of  an i ncompl et e st udy f al l s 

shor t  of  pr ovi di ng a " har d l ook"  at  t he envi r onment al  

consequences of  t he pr oposed act i on.  

¶321 I n l i ght  of  t hese shor t comi ngs,  t her e was no adequat e 

eval uat i on of  t he " pr oposed act i on' s di r ect ,  i ndi r ect  and 

cumul at i ve envi r onment al  ef f ect s"  as r equi r ed by Wi s.  Admi n.  

Code § PSC 4. 30( 3) .   Absent  f r om t he EI S i s any " det ai l ed 

st at ement "  of  t he " envi r onment al  i mpact  of  t he pr oposed act i on"  

as mandat ed by WEPA.   By r el y i ng on out dat ed and i ncompl et e 

st udi es,  t he EI S f ai l ed t o assess t he f ut ur e cumul at i ve 

envi r onment al  ef f ect s of  t hi s pr oposed act i on.   As such,  t he 

PSC' s deci s i on t o accept  t he EI S cont r avened t he basi c  

r equi r ement s of  t he PCS' s own r ul es and WEPA.  

I I I .  The Fai l ur e To Eval uat e Reasonabl e Al t er nat i ves 

 ¶322 I n cont r ast  t o t he pr oposed once- t hr ough cool i ng 

syst em,  t wo avai l abl e al t er nat i ve cool i ng t echnol ogi es,  " cool i ng 

t ower s"  and " dr y cool i ng, "  woul d r educe wat er  i nt ake by 90 

per cent  or  mor e. 7  The f or mer  oper at es by cont i nuousl y 

c i r cul at i ng a l i mi t ed amount  of  wat er ,  dr awi ng i n mor e onl y as 

necessar y t o r epl ace t he wat er  t hat  evapor at es i n t he cool i ng 

                                                 
7 Di r ect  t est i mony of  Dr .  Pet er  A.  Hender son.   R.  18,  I t em 

157 at  4298.  
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pr ocess.   The l at t er ,  meanwhi l e,  uses even l ess wat er ,  oper at i ng 

on t he same pr i nci pl e as an aut omobi l e r adi at or . 8   

 ¶323 Anal ysi s of  al t er nat i ves i s " t he hear t  of  t he 

envi r onment al  i mpact  st at ement . "   Mi l waukee Br ewer s,  130 

Wi s.  2d at  73.   Accor di ngl y,  t he mi ni mum cont ent  of  an adequat e 

EI S i ncl udes an eval uat i on of  t he r easonabl e al t er nat i ves t o t he 

pr oposed act i on.    

 ¶324  Wi s.  Admi n.  Code § PSC 4. 30( 3) ( c)  r equi r es i n 

r el evant  par t :  

( c)  An eval uat i on of  t he r easonabl e al t er nat i ves t o 
t he pr oposed act i on and si gni f i cant  envi r onment al  
consequences of  t he al t er nat i ves,  i ncl udi ng t hose 
al t er nat i ves t hat  coul d avoi d some or  al l  of  t he 
pr oposed act i on' s adver se envi r onment al  ef f ect s and 
t he al t er nat i ve of  t aki ng no act i on.  

( Emphasi s added. )  

¶325 Li kewi se,  WEPA mandat es t hat  t he EI S cont ai n a 

" det ai l ed st at ement "  of  " [ a] l t er nat i ves t o t he pr oposed act i on. "  

Wi s.  St at .  § 1. 11( 2) ( c) 3.  

¶326 Addi t i onal l y,  t he wat er  i nt ake st r uct ur e must  sat i sf y 

t he r equi r ement s of  t he Cl ean Wat er  Act ,  whi ch r equi r es t hat  

" t he l ocat i on,  desi gn,  const r uct i on,  and capaci t y of  cool i ng 

wat er  i nt ake st r uct ur es r ef l ect  t he best  t echnol ogy avai l abl e 

                                                 
8 The Gr eat  Lakes r egi on host s f i ve dr y- cool i ng st at i ons:   

Ol mst ead Count y Wast e- t o- Ener gy Faci l i t y  ( 1 megawat t  i n 
Rochest er ,  MN) ;  Chi cago Nor t hwest  Wast e- t o- Ener gy Faci l i t y  ( 1 
megawat t ) ;  Ar bor  Hi l l s  Landf i l l  Gas Faci l i t y  ( 9 megawat t s i n 
Nor t hvi l l e,  MI ) ;  Pi ne Bend Landf i l l  Gas Faci l i t y ( 6 megawat t s i n 
Eden Pr ai r i e,  MN) ;  and Mal l ar d Lake Landf i l l  Gas Faci l i t y  ( 9 
megawat t s i n Hanover  Par k,  I L) .  
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f or  mi ni mi zi ng adver se envi r onment al  i mpact . "   33 U. S. C. A.  

§ 1326( b)  ( emphasi s added) .    

¶327 Whi l e an agency i s not  r equi r ed t o eval uat e " t he 

envi r onment al  consequences of  al t er nat i ves i t  has i n good f ai t h 

r ej ect ed as t oo r emot e,  specul at i ve,  or   .  .  .  i mpr act i cal  or  

i nef f ect i ve, "  Al l  I ndi an Puebl o Counci l  v.  Uni t ed St at es,  975 

F. 2d 1437,  1444 ( 10t h Ci r .  1992) ,  " [ t ] he exi st ence of  a v i abl e 

but  unexami ned al t er nat i ve r ender s an envi r onment al  i mpact  

st at ement  i nadequat e. "   Resour ces Lt d. ,  I nc.  v.  Rober t son,  35 

F. 3d 1300,  1307 ( 9t h Ci r .  1994) .    

 ¶328 Her e,  t he EI S f ai l ed t o eval uat e r easonabl e 

al t er nat i ves t o t he pr oposed once- t hr ough cool i ng syst em t hat  

woul d gr eat l y r educe har m t o aquat i c l i f e i n Lake Mi chi gan.   

I nst ead,  t he EI S mer el y st at es t hat  measur es shoul d be t aken t o 

mi t i gat e t he har m t hat  woul d be caused,  and t hat  addi t i onal  

st udi es of  ent r ai nment  and i mpi ngement  shoul d be conduct ed af t er  

t he syst em has been bui l t .    

¶329 As one aquat i c l i f e exper t  i ndi cat ed,  t hi s appr oach 

amount s t o c l osi ng t he bar n door  af t er  t he hor se has l ef t .   

Af t er  al l ,  once an open- cycl e cool i ng syst em i s al l owed,  t her e 

i s ver y l i t t l e t hat  can be done t o s i gni f i cant l y  r educe i t s har m 

t o t he aquat i c envi r onment .   The exper t  expl ai ned,  " I t  i s  my 

opi ni on t hat  t her e ar e f ew opt i ons t o pr ot ect  l ake l i f e f r om an 

of f shor e i nt ake of  t he s i ze pr oposed and t hat  t hese opt i ons ar e 

f ur t her  r est r i ct ed i f  i mpl ement at i on i s at t empt ed af t er  desi gn 

and compl et i on of  const r uct i on. " 9 
                                                 

9 Di r ect  t est i mony of  Dr .  Pet er  A.  Hender son.   R.  18,  I t em 
157 at  4314.  
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¶330 When asked by sever al  ent i t i es10 why t he EI S f ai l ed t o 

di scuss any al t er nat i ves t o envi r onment al l y- dest r uct i ve once-

t hr ough cool i ng syst em,  t he EI S wr i t er s bot h acknowl edged and 

def ended t hi s compl et e f ai l ur e.   They expl ai ned:  

Once- t hr ough cool i ng wat er  and cl osed- cycl e cool i ng 
ar e commonl y used cool i ng al t er nat i ves.  WEPCO has 
pr oposed t o use once- t hr ough cool i ng wat er  f or  t he 
ERGS.   The Cl ean Wat er  Act  does not  pr ohi bi t  t he use 
of  once- t hr ough cool i ng wat er ,  nor  does i t  compel  
anyone t o use cl osed- cycl e cool i ng.   DNR does not  have 
t he aut hor i t y t o r equi r e c l osed- cycl e cool i ng f or  t hi s 
pr oj ect .  

¶331 Ther e ar e t wo pr obl ems wi t h t hi s expl anat i on.   Fi r st ,  

i t  i s  i l l ogi cal .   The concl usi on t hat  one need not  addr ess t he 

common al t er nat i ve of  c l osed- cycl e cool i ng because t he DNR does 

not  have t he aut hor i t y t o r equi r e i t  i s  a non sequi t ur .   Second,  

and mor e i mpor t ant l y,  i t  i s  agai nst  t he c l ear  l anguage of  t he 

PSC' s own r ul e and WEPA.    

 ¶332 Absent  f r om t he EI S i s t he r equi r ed eval uat i on of :  

al t er nat i ves,  i ncl udi ng t hose al t er nat i ves t hat  coul d 
avoi d some or  al l  of  t he pr oposed act i on' s adver se 
envi r onment al  ef f ect s .  .  .  .  

Wi s.  Admi n.  Code § PSC 4. 30( 3) ( c) .  

¶333 Li kewi se,  mi ssi ng f r om t he EI S i s a " det ai l ed 

st at ement "  of  " [ a] l t er nat i ves t o t he pr oposed act i on. "   Wi s.  

St at .  § 1. 11( 2) ( c) 3.  

¶334 The maj or i t y pr oceeds t o whi t ewash t hi s i nadequacy by 

const r ui ng " t he EI S' s wr i t er s '  r esponse as concl udi ng t hat  

cool i ng t ower s ar e not  a r easonabl e al t er nat i ve due t o t he DNR' s 

                                                 
10 The ent i t i es i ncl ude Lake Mi chi gan Feder at i on,  Ci t i zens'  

Ut i l i t y  Boar d,  and SC Johnson.  
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i nabi l i t y  t o r equi r e t hem. "   Maj or i t y op. ,  ¶205.   I t  t hen 

expl ai ns,  " [ g] i ven t hat  t he PSC i s best  s i t uat ed t o det er mi ne 

what  const i t ut es a r easonabl e al t er nat i ve,  we cannot  concl ude 

t hat  t he PSC' s det er mi nat i on t hat  t hi s anal ysi s i s r easonabl e 

l acks a r at i onal  basi s. "   I d.    

¶335 Cont r ar y t o t he asser t i ons of  t he maj or i t y,  t her e i s 

not hi ng unr easonabl e about  c l osed- cycl e cool i ng.   Thi s woul d not  

r equi r e t he aut hor s of  t he EI S t o engage i n " r emot e and 

specul at i ve anal ysi s. "   I d.   I ndeed,  many ot her  power  pl ant s 

have al so been usi ng cool i ng t ower s f or  decades,  i ncl udi ng t he 

l ast  coal - f i r ed pl ant  t hat  Wi sconsi n Ener gy Cor por at i on bui l t ,  

Pl easant  Pr ai r i e.   Tel l i ngl y,  t he EI S wr i t er s t hemsel ves 

descr i bed cl osed- cycl e cool i ng as a " commonl y used 

.  .  .  al t er nat i ve[ ] . " 11 

¶336 As such,  t he EI S needed t o eval uat e t hese 

al t er nat i ves,  al ong wi t h t hei r  s i gni f i cant  envi r onment al  

                                                 
11 Si nce or al  ar gument  i n t hi s case,  Cl ean Wi sconsi n and SC 

Johnson have f i l ed a l awsui t  i n t he Dane Count y Ci r cui t  Cour t ,  
chal l engi ng t he Wi sconsi n Depar t ment  of  Nat ur al  Resour ces 
i ssuance of  a per mi t  t o oper at e t he cont r over si al  once- t hr ough 
cool i ng syst em t hat  woul d ser ve t he pr oposed OCPP.    

At  a publ i c hear i ng on t hat  mat t er ,  Pet er  Howe,  a bi ol ogi st  
f or  t he Envi r onment al  Pr ot ect i on Agency,  submi t t ed 22 pages of  
t est i mony expr essi ng hi s ser i ous r eser vat i ons wi t h t he per mi t .   
" Test i mony of  Pet er  H.  Howe i n Obj ect i on t o Condi t i ons i n Dr af t  
WPDES Per mi t  No.  WI - 0000914- 07- 0, "  Pr epar ed Febr uar y 13,  2005,  
avai l abl e at  t he Depar t ment  of  Nat ur al  Resour ces.  

Howe not ed t hat  " al l  power  pl ant s bui l t  i n t he past  20 
year s of  whi ch [ he was]  awar e use cl osed cycl e cool i ng. "   I d.   
Addi t i onal l y,  Howe obser ved,  " i f  cool i ng t ower s had been 
sel ect ed,  we woul d not  be havi ng t he f ol l owi ng debat e on 
ent r ai nment ,  t her mal  or  mer cur y .  .  .  . "  
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consequences.   Wi s.  Admi n.  Code § PSC 4. 30( 3) ( c) .   Thi s 

anal ysi s,  of  cour se,  need not  be ext r aor di nar i l y  det ai l ed.   

However ,  " mor e t han not hi ng was r equi r ed. "   Ut ahns For  Bet t er  

Tr ansp.  v.  U. S.  Dept .  of  Tr ansp. ,  305 F. 3d 1152,  1166 n.  6 ( 10t h 

Ci r .  2002) ,  modi f i ed on ot her  gr ounds,  319 F. 3d 1207 ( 10t h Ci r .  

2003) .  

¶337 I nst ead of  eval uat i ng t hese al t er nat i ves,  however ,  t he 

PSC asser t s t hat  t he pr oposed wat er  i nt ake st r uct ur e i s t he 

" best  t echnol ogy avai l abl e. "   Agai n,  c i t i ng t o t he 1975- 76 

moni t or i ng st udy conduct ed i n conj unct i on wi t h per mi t s r el at ed 

t o t he or i gi nal  power  pl ant ,  t he PSC st at es:  

The r epor t  concl uded .  .  .  .   [ " ] The i mpact  on t he 
envi r onment  must  be consi der ed t o be mi ni mal . "   I n an 
Apr i l  15,  1977 l et t er  t o Wi sconsi n El ect r i c  Power  
Company,  t he Depar t ment  [ of  Nat ur al  Resour ces]  
concur r ed wi t h t hi s concl usi on.   The Depar t ment  has 
not  eval uat ed t hi s concl usi on si nce 1977.  

 ¶338 I  agr ee wi t h t he St at e of  I l l i noi s t hat  t he PSC has 

" decl i ned t o conduct  even t he most  basi c i nqui r y i nt o 

al t er nat i ves t o t he envi r onment al l y- dest r uct i ve cool i ng syst em 

pr oposed by t he appl i cant  .  .  .  . "   The r el evance of  t he 1975- 76 

st udy t o t he pr oposed pr oj ect  i s  t enuous at  best .   I t  cer t ai nl y 

cannot  be vi ewed as a t hor ough anal ysi s of  what  r epr esent s t he 

" best  t echnol ogy avai l abl e"  f or  t he pr oposed s i t e,  as r equi r ed 

by t he Cl ean Wat er  Act .   33 U. S. C. A.  § 1326( b) .    

¶339 I n t he end,  t he EI S pr ovi des but  a f l eet i ng 

consi der at i on of  t he envi r onment al  i mpact  of  t he pr oposed wat er  

i nt ake syst em,  and no consi der at i on what soever  of  t he r easonabl e 

al t er nat i ves.   Ther ef or e,  t he PSC' s deci s i on t o accept  t he EI S 



No.   2004AP3179. awb 

 

16 
 

was cont r ar y t o t he r equi r ement s of  i t s  own admi ni st r at i ve r ul es 

and WEPA.   Accor di ngl y,  I  concl ude t hat  no def er ence i s due.    

¶340 I  r ecogni ze t hat  t hi s pr oj ect  i s  i mpor t ant  f or  

sout heast  Wi sconsi n and t he st at e as a whol e.   Yet  i t  i s  al so 

cr i t i cal l y i mpor t ant  t o t he c i t i zens of  t hi s st at e t hat  t he 

pr ocess appr ovi ng t he pr oj ect  adher es t o t he r equi r ement s of  

l aw.   Because t he PSC deci s i on t o accept  t he EI S was i n er r or ,  

t hi s cour t  shoul d r ever se t he agency' s deci s i on and r emand t o 

t he PSC f or  t he mandat ed eval uat i ons.  

¶341 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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